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jg:mg 41 ue Rafkind-direct A 23047 
"During that period, there were nany meetings on 

may days. I may well have-attended a meeting with you. 

Your name doesn't happen to appear on this list. I have 


no specific recollection of this meeting." 


And I have nothing further on that at this point. 


Your Honor, is this a good time for a brief 
break? 
THE COURT: Could you go another 15 minutes? 

Do you have a witness? 

MR.MANDEL: I have a witness to put on and I 
would like to have a little water before. 

THE COURT: All right. We will take our mid- 
morning recess, ladies and gentlemen. 

(Recess) 

STUART RAF KIND, called as i witness by 
defendants, being first duly sworn, testified as 
follows: : 

DIRECT EXAMINATION 


BY MR. MANDEL: 


Q Mr. Rafkind, how long have you known Charles 
Gross? | 

A Seventeen years. 

Q And how did you first meet him? 

A On the floor of the New York Stock Exchange. 
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Q And what were you doing there at that time? 
A I was a partner of a brokerage firm and a trader. 


Q And for how many years have byou been a trader 


in stocks and securities? 


A Seventeen years. 

Q And did there come a time when you were associ- 
8 ated with a firm named Rafkind & Company? 
: A Yes, 1962. | 
10 Q Until when? | 
u A 1972. : 
Q All right. | 


“ fo») an to wo we _ 
(i 


Over the years did you form any kind of friend- 


14 ship with Mr. Gross? ; 
15 A Yes. | 
16 MR. GRUTMAN: We alreacy have that, your — 7 
THE COURT: Overruled. | 
8 Q Did you form an opinion of his capacity as a | 
19 trader of securities? 
20 _ MR. GRUTMAN: Objection. | 
21 THE COURT: On what ground? | 
. MR. GRUTMAN: It is irrelevant. | 
2 THE COURT: I don't happen to have my pleadings | 
2A here. But isn't that an issue here as tc a relationship | 
2 | 


that arose between these parties? 
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MR. GRUTMAN: No. There is only a question of 
whether an employment opportunity which Mr. Gross contends 
was offered to him and whether he was the world's greatest 
or most indifferent trader I think is irrelevant. Simply 
the fact of the offer of employment is all that would be rele- 
vant. | 
THE COURT: No. I think it would be implicit in | 
the offer that he felt this was a competent man. 
Overruled. You may answer. | 
A Yes. : | 
Q And what was your opinion of Mr. Gross’ ability ) 
as a trader? 
A He was a creat trader. He was the second best 
beatae in Wall Street. I'm the best. 
Q Did there come a time when Rafkind & Company 


cleared through Newburger Loeb? 


A Yes. I believe we started 1962 when we originated 
the fim. ! 
| 
Q And during that period of time did you occupy 


premises in the same space as Charles Gross was occupying 
premises? 

A Yes. We were right next to Gross & Company, in 
the same room. 


Q And during that time you got to know Mr. Gross 
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even better than you knew him before? 


A 


Q 


Rafkind-direct * 3425 


A 2250: , 


That is correct. _ 


I direct your attention to January of 1971 and | 


ask whether you had occasion to speak with Mr. Gross at that | 


time? 


A 


Club in early January 1971 and he told me he was unemployed. 


I represent. This conversation is not binding on us in any 


way. 


> 


Q 
A 


I met Mr. Gross at the Stock Exchange Luncheon 


MR. SHAW: Objection on behalf of everybody that 


| 
THE COURT: I'll take it subject to connection. | 
Did the conversation proceed further? . 
Yes. I offered him employment at Rafkind & Co. 
Would you state the details of the proposal? 


I offered Mr. Gross a half million dollar trading 


account which he would share in 50% of all profits after 


expenses. 


Q 


that his Honor and the jury can understand? 


A 


and interest on tne debit balance of the account. After 


those expenses we would share each-- the profits of each 


trade 50%. 


Q 


And can you explain that a little more fully so 


Well, there are minimal charges of each trade 


You said you would make half a million dollars 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


jg:mg 45 Rafkind-direct : 3426 


A 2251 


available. 
MR. SHAW: No, he said he offered a half million 
dollar trading account, your Honor. I object. 


THE COURT: No. No. Go ahead. Put your ques- 


Q You said you would make half a million dollars 
available. 

Would you explain how that would be done and -- 

A We would take a half million dollars, put it in 
an accourt called the Gro s Trading Account, which would be 
an account of Rafkind & Co., and all the trades State ie 
le would make would be entered into that account. And 
he would get a draw of whatever he needed and the profits 
were half his, less the expenses, and we would keep all our 
money in as he made money. If he made $100,000, $550,000 
would remain, if he wanted to pull out $50,000, and we felt 

+ that -- I felt that-- 

MR. SHAW: Objection to everything after the 
word "I felt,” unless it was communicated to Mr. Gross, and 
then I object because my clients were not present. 

THE COURT: Let's go on to the next question. 

MR. MANDEL: All right. 


And did. you make this specific proposal te Mr. 
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A I did. 
Q And did he accept it? 
MR. SHAW: Objection to leading, your Honor. 
THE COURT: No. We had the saint. 
What did Mr. Gross iad: tie that proposal, Mr. 
Rafkind? 
THE WITNESS: He accepted. 
Q And what happened after that, Mr. Rafkind? 
I call your attention to -- 
MR. SHAW: Objection, your Honor. The witness 
has been asked what happened after that. 


THE COURT: Mr. Shaw, please let's get the ques- 


tion out before you have an objection. I don't even know : 


what the question is. 

MR. GRUTMAN: What happened next? 

MR. SHAW: What happened after that? 

THE COURT: And he called his attention to some- 
thing. 

Q I call your attention to a document marked AAAA 
for identification. Do you recognize the signature on that 
document? 

A That's right. It is a partner of our firm, Carl 


A. Rafkind. 


THE COURT: Do you offer that letter in evidence? 
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MR. MANDEL: Yes, I do. I sia Geko to show it 
to counsel. 

THE COURT: All right. 

Mr. Mandel, have you shown the =v to the 
other side already? 

MR.MANDEL: Yes. I showed them to whoever was 
here, and they have all been marked on depositions. 

THE COURT: All right. 

(Pause) 

MR. GLATZER: I object to the letter on behalf 
of Kayne. It was addressed to Newburger Loeb on January 
1971. None of them were partners of the firm. 

MR. SHAW: z pee on behalf of Mr. Aixala, 
your Honor. 

MR. GRUTMAN: I object on behalf of Finley 
Kumble. 

MR. SHAW: And I would like a continuing objec- 
tion on behalf of Mr. Aixala on this line of proof. 

THE COURT: I am admitting it in evidence sub- 
ject to connection against all defendants. 

MR. GLATZER: Can we have a continuing objection 
to the line of proof? 

THE COURT: You had better make your specific 


objections known as you go along because I don't know where 
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2 it stops. This is an entirely new cause of action and I | 
3 don't know where this line of proof leaves off. | 
4 You may read it to the jury. | 
xxx 5 (Defendants' Exhibit AAAA for identification | 
6 was received) | 
7 (Mr. Mandel read to the jury from Defendants' 
8 Exhibit AAAA in evidence): | 
9 BY MR.MANDEL: | 
10 Q Mr. Rafkind, are you familiar with the customs | 
11 and regulations of the New York Stock Exchange? | 
12 | A I am. | 
13 Q Will you cep leta whi this request for clearance | 
14 embodied in AAAA is? | 
15 A Well, when you hire someone, you have to get 
16 clearance from the previous firm. And that's just what we | 
17 did. | 
18 Q Just what you requested in this AAAA letter? | 
19 A Yes. | 
20 MR. MANDEL: Counsel shows Mr. Shaw, Mr. inne 
21 | and other opposing counsel a document marked BBBB for iden- | 
22 tification and asks if they will admit authenticity. | 
23 THE COURT: You offer it in evidence? | 
24 MR. MANDEL: Yes. | 
25 (Pause) 4 
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this is a copy received on deposition from the-- 
MR. SHAW: This appears to be authentic, and 
I say this on behalf of the corporation. 7 
However, I can make no statement that would be 


binding on Mr. Berkowitz, whose name appears in this let- 


‘ter. 


I would also object in behalf of Aixala. 

MR. GLATZER: I press the objection on behalf 
of our client. I had not seen that before and it is not 
signed. I don’t doubt that it is authentic. 

a MR. GRUTMAN: I likewise object on behalt of 
Finley Kumble. 

MR. ESTERMAN: Objection as not binding on 
Persky. 

MR.MANDEL: I'm not sure whether we have an 
objection on the ground of authenticity. 

THE COURT: We do not. 

MR. GRUTMAN: No objection as to authenticity 
by Finley Kumble. 

THE COURT: No objection as to authenticity. 

(Pause) 

THE COURT: It may be received. 


(Defendant's Exhibit BBBB received in evidence) 
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MR. MANDEL: May I read it to the jury, your 
Honor? 
THE COURT: You may. 
(Mr. Mandel read to the jury from Defendant's 
Exhibit BBBB in evidence) 
Q I show you now a copy, Mr. Rafkind, of CCCC for 


identification and ask you if you know what that is. 


A Yes, I do. 

| 
Q What is that? 
A After all the static from Newburger Loeb -- 


MR. SHAW: Objection. Move to strike. 
THE COURT: Yes. 
| 
*’ What is the letter? | 
A The letter is we cancelled our employment with 
Mr. Gross. | 
MR, SHAW: Objection. Move to strike. 
THE COURT: Strike that out. 
But look at this and see if there is any objection, 
to this letter going in on the same basis as the others. 
(Pause) 
THE COURT: In other words,preserving the objec- 
tion you had to the earlier two, is there any difference or 


other objection you have to this one? 


MR. SHAW: I also believe that this is authentic, 
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your Honor. However, I am not able to make any concession 
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in behalf of Mr. Berkowitz, who I don't represent. 

THE COURT: Well, Mr. Berkowitz represents him- 
self, so you do not speak for him. 

MR. SHAW: Correct. And I also object upon the 
ground of Aixala, who I believe has not been shown to have 
any connection with this matter. 

THE COURT: Yes. Admitted subject to connec- 
tion, as I have with the prior two exhibits. 

MR. GRU.MAN: Same objection, your Honor. 


MR. ESTERMAN: Same objection. 


MR. GLATZER: Saine objection. 


THE COURT: Very well. It will be received. 
(Defendant-s Exhibit CCCC for identification 
received in evidence) 
MR. MANDEL: May I read this to the jury, your 
Honor? 
THE COURT: You may. 
(Mr. Mandel read to the jury from CCCC in evi- 
dence) 
BY MR. MANDEL: 
Q Mr. Rafkind, before Exhibit CCCC was mailed, did 
you have any discussions with anybody in Rafkind & Co. in 


connection with the prior correspondence? 
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: A Yes. A 22538 
3 Q Will you state who you spoke to and what the | 
4 substance of the discussion was? | 
5 MR. SHAW: Objection to the substance of the 
6 conversation. | | 
. THE COURT: Is this Rafkind & Co.? | 
. MR. MANDEL: With Rafkind & Co. as his company. 
9 And what I'm attempting to do, your Honor, is -- 
10 THE COURT: I'll sustain an objection to that | 
11 | question. This is conversations not with anybody connected 
12 with this action within his own company, is that right? 
13 | MR. MANDEL: Yes, having to do with the decision > 
14 All right, let me put it another way. 
15 Q Was Mr. Berkowitz' letter -- 
16 MR. SHAW: Objection. | 
7 f THE COURT: Let's hear «shat the question is, , 
18 Mr. Shaw. | 
19 Q -- marked and received in evidence as BBBB serted: 
20 to your attention? , 
21 A Yes, sir. | 
29 | 
Q At about that time? 
23 A Yes, sir. | 
2A Q On the basis of that letter, did you make any | 
a | 


decision? | 
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MR. SHAW: Objection, your Honor. This calls 
for the state of his mind or. an operation of his mind. 
THE COURT: I take it following Mr. Berkowitz’ 


letter ar“ following e conference that you had with your 


colleague. Rafkind you.sent the letter CCCC, is that cor- 
rect? 

Q Is that correct? 

A That is correct. 


THE COURT: OK. Very good. 
Q Did you have any communication with Charles 


Gross concerning these documents? 


A Yes. 
Q What did you say to Charles Gross? 
A I told him we have a lot of problems, that 


Newburger Loeb is “hreatenin, us with a lawsuit and going to 


the New York Stock Exchange, but I w.s going to go ahead with, 


it. Some partners disagreed. I wanted to go ahead with-- 


MR. SHAW: Objection. He is not now talking 
about a conversation, your Honor. 

THE COURT: You wanted to go ahead with it, is 
that right? 

THE WITNESS: Yes. 

THE COURT: All righ’ 


A (continuing) --but our attorneys-- 
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MR. SHAW: Objection to what the attorneys said. 

“HE COURT: Yes. . I'll sustain that. 

Q But what did you say to Mr. Gross about the pro- 
posed employment? 

A I told him we would have to cancel it because 
of the Newburger Loeb question-- 

MR. SiAW: I would like an instruction that any- 
thing with respect to the word “threatening” or “going to" 
is only proof of a conversation between Mr. Rafkind and 
Mr. Gross. 

THE COUTT: Yes. At this point that's all that 
it is, ladies and gentlemen. It is proof that there was a 
conversation and this was the subject of the conversation. 


BY MR. MANDEL: 


Q I show you a document marked as PDDD for identi- 


fication and ask you if you ever saw that before. 
A Yes, I have. 
MR. MANDEL: I offer it in eviderice. 


MR. GRUTMAN: No objectioc.: by Finley Kumble as 


to that document. 


THE COURT: - All right. 


MR. ESTERMAN: No objection. 
THE COURT: It may be received. 


(Defendant's Exhibit DDDD received in evidence) 
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MR. GLATZER: I make the same objection on be- 
half of our client. 
THE COURT: All right. | 
MR. MANDEL: May I read it to the jury? | 
THE COURT: You may. 
(Mr. Mandel read to the jury from Defendant's 
Exhibit DDDD in evidence) 
BY MR. MANDEL: 
Q Mr. Rafkind, based on your experience as a trader, 
do you have an opinion as to what Mr. Gross would have 
earned under the proposed employment with Rafkind? 


MR. SHAW: Objection. 


— 
———————————————_— ——V7—————eeSG_e__ eee 


| 
| 
MR. GRUTMAN: Cbjection. | 
| i) MR. GLATZER: Objection. | 
16 THE COURT: Yes. Sustained at this point. | 
VW MR. MANDEL: May I have the reason, your Honor? 
18 COURT: There is no foundation. | 
| MR. SHAW: Objection, your Honor. | 


THE COURT: Of course, he may have >= a 


| 
es) 
23 


MR. SHAW: May we do it at the side bar? | 


THE COURT: No. I'm going to do it from here. | 
There is no foundation laid for that, Mr. Mandel. | 


MR. GRUTMAN: I submit, your Honor, none could | 


zm FF SS B 


be established. : . | 
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‘ 
THE COURT: I don't know that one could be es- 
3 ' 
tablished. But I can’: make the basis for any ruling | 
4 i 
known in open court. | 
5 \ 
MR. GRUTMAN: Of course, your Honor. But the 
: 
reason we asked for it at the side bar is that I believe 
7 
in good faith that any question on this would be improper. 
8 
THE COURT: I don't know whether a foundation 
9 
can be laid or not but there certainly has not been one laid | 
10 
at this staye of the record. | | 
11 
MR. MANDEL: All right. 
12 
Your witness. ' | 
13 
CROSS~EXAMINATION | 
14 
BY MR. SHAW: 
| 
6 
Q I believe you indicated, Mr. Rafkind, that you | 
16 | 
are or were a partner in Rafkind & Co. 
17 
A I was. | 
18 : 
Q You were? 
19 
A Yes. 
_ | 
O-. And is that a partnership? | 
21 : 
A A corporation. | 
aL : : 
Q A corporation. And is that corporation still , 
23 : 
in business? 
9A | 
A No. It is in liquidation. 
Q Liquidation? 
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2 A Yes. : : 
3 Q And when did it cease doing business? | 
4 A September 1972. | 
5 Q And were you employed by the corporation in Sep- 
6 tember of 1972? | 
7 A Yes. | 
Q And how many persons were employed by the — 
: tion in September of 1972? : 
10 A What part of September? 
1 A The early part of September. 
= as The full staff. | 
13 Q And how many were the full staff? : 
14 A I'd say about 50 or 60. | 
15 Q 50 or 60 persons? And even though it was a 
16 corporation,were the. persons'iin the. corporation who. would..in 
W the nature of partners..hold a capital account or equity stocs 
18 A We had subordinated lenders and officers and so 
19 forth. ! 
| 

2 | O . And the officers owned stock, correct? | 
21 A Common, preferred,and so forth. | 
22 Q How many officers owned stock? | 
2 A Each officer, and I believe there may have been - 

. ' 
2A of‘hand there may have been ten. 
95 | 


Q And were these officers persons who had trading 

| 
| 
| 
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& THE COURT: Yes. I am going to sustain that | 

3 objection. : ! 
4 I son't see that'bears on this witness’ cross- 

5 examination. | 
6 | MR. SHAW: Your Honor, I am making him my own | 
7 witness on this point. 

8 THE COURT: No. I decline to permit that at 

9 this stage «/ the trial. | 
0 Q ia this letter that you wrote to Newbu:ger Loeb 

11 after you ‘spoke with Mr. Gross, you indicated to them that | 
R you wanted clearance, correct? | 
13 A That is correct. I didn't write the letter. | 
14 Q Your company wrote it, correct? | 
lo | A That's right. | 
16 | Q Ana what did you mean by "clearance"? | 
a” A That everything was in order at Newburger Loeb 
18 so w@ could hire him, that there were no problems with | 
19 Mr. Gross at Newburger ‘eb. | 
20 | Q And whenever you hire or hired a person during | 
21 | the period that Rafkind & Company was in business, if that | 
” | person had previously worked for a brokerage firm, wasn't it | 
a the invariable procedure «o write such a letter asking | 
2A | for clearance? | 
ys) 


A Yes. 
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Q You always, in other words, contactea the Sania 
employer? 
A Correct. 
Q To ask for clearance, correct? 
A Correct. 
Q And was it also the invariable procedure to con- 


tact the New York Stock Exchagne for ci*arence as wel)? 


A I believe so, yes. 
Q Right. 
Now -- 
A I think the New York Stock Exchange contacts you 


and gives you clearance. 

Q Right. And one of the things you are attempting 
to learn, I assume, are facts relating to t'-. cherycter 
and background and experience of the prospective «employee, 


correct? 


A Correct. And it is also just a formal way of 


doing things. 


Q . But it is not -- 
A I knew the background of Mr. Gross. 
Q Did you know of Mr. Gross' various fines and 


censures by the New York Stock Exchange? 
A I knew of one, yes. 


Q Of just one? 
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MR. MANDEL: I object to this. 

THE COURT: Yes.- I am going to sustain that 
objection on the ground that there is no foundation laid for 
that question at this point. 

Q Were you advised by the New York Stock Exchange 
regarding any fines and censures? 

MR. MANDEL: Objection to that. It is irrelevant 
and I think it is an attempt to create a smear here. 

MR. SHAW: Maybe the issue here, your Honor, is 
whether or not there are various possible reasons for Mr. 
Gross nonemployment. 

THE COURT: No. I will overrule that objection. 

2 Which one did you hear about? 

A I don't recall. But there was something, I be- 
lieve, in the newspaper,that I had read about. I don't re- 
call what it was. 

@) Was that a fine and censure that was referred to 
in the newspapers during the early part of 1971? 

A I don't recall. It is the one, I believe, when 
he was a partner of Newburger & Loeb. I don't recall any~ 


thing else. 


Q Was that the fine of $25,000? 
A I think-so. I'm not sure. 
Q All tght. 
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A These things happen frequently. A ea gs 
MR. GRUTMAN: I move to strike anything beyond 
that. 


MR. SHAW: There is no question outstanding,I 
believe. 

Q And did that come to your attention during the 
period that you wre considering employing Mr. Gross? 

A I believe so. I'm not sure. 

Q And did that fine of $25,000 relate to some 
conduct that you also learned about? 

A I really don't recall. 

Q Did the fine relate to conduct on Mr. Gross' 
part involving, if you recall, borrowing of money against 
customers’ stocks? 

MR. MANDEL: I object to this. I think the only 
relevant question’ here would be -- 

THE COURT: What he knew. Yes. 

I am going to sustain the objection. 

I think you had better ask this witness what, if 


anything, he knew about it, and that will conclude our in- 


quiry. 
Q What aid you know about it, sir? 
A I really don't know. You know, I don't remember. 


THE COURT: All right. 
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MR. SHAW: No further questions. 

THE COURT: Very well. 

CROSS-EXAMINATION 
BY MR. GRUTMAN: 

Q The fine that you referred to of Mr. Gross in 
the amount of $25,000, did you know whether or not that 
was the largest fine ever levied-- 

THE COURT: I am going to sustain an objection 
to this. That is within the ambit of my last ruling as to 
Mr. Shaw which is that you are to ask him what he knows 
about it. 

Q What did you know about the size of the fine 
levied against Mr. Gross? 

A I really didn't know. I knew there was a fine. 
How much it was, I don't know. What it was for, I really 
don't remember. But there have been many fines of this 
kind in Wall Street in those days. 

Q If you were considering employing Mr. Gross, 

Mr. Rafkind -- 

A Yes? 

Q -- did you not consider that it might be relevant 
to ascertain what the fine was for -- 

A No, not at all. 


Q -- or how much of a fine had been imposed? 
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A Not at al}. He was coming to us a a trader and 
3 nothing more. 
4 Q Besides -- | 
5 MR. MANDEL: He is interrupting. | 
6 THE COURT: Let him finish. | 
7 MR. MANDEL: Let him finish his answer. | 
8 THE COURT: Have you finished your answer? | 
9 A He was coming to Rafkind & ‘Company as a trader | 
10 and he was not doing anything else but trading. | 
li Q In hiring Mr. Gross in whatever capacity you . 
12 p roposed te hire him for, besides his faculties as a | 
13 capable trader, were not his antegrity and moral probity | 
d 14 of some concern to you? Just yes or no? , 
15 A Yes. | 
16 Q Did you not consider that looking into the cir- 

7 cumstances of the fine which the Stock Exchange had imposed | 
18 upon him shortly before you cuusidered hiring him was some- | 
19 thing that you should have done in investigating that ques- 
20 tion? : 
a | A Not at all, sir. : 
we | Q Very well. : 
a I believe you said that you had gotten clearance 
oa | from Heine & Company? , 
- 


A From whom? 
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. I knew he was at their office. I didn't know 
3 if he was employed by Heine. | 
4 Q When you had the luncheon conference with him | 
5 at the Stock Exchange Lunch Club and Gross told you the | 
6 circumstances of his employment, did he not tell you that 
7 between the Newburger Loeb association and the time of | 
6 the luncheon that he had been employed by Heine & Company? | 
A I don't remember, sir. I don't think so. I | 
10 don't think he mentioned that, that he was with Heine. I | 
11 think my upstairs partner may have found that out when | 
Le he filed for his application. | 
13 Q When your firm wrote the Newburger Loeb Company, | 
14 you were aware that Mr. Gross had been employed by Heine | 
15 & Company because the letter which Mr. Mandel put into | 
16 eivdence after he showed it to you reflected that you had | 
7 already gotten clearance from Heine & Company, is that not : 
18 true? | 
19 A That's true, but -- | | 
20 Q Mr. Rafkind, isn't it also true that you knew | 
21 that if you employed’ Mr. Gross’ at’ Rafkind -&: Company and | 
2 that even if Mr. Gross' employment with your firm was in | 
23 violation of some provision of an agreement that he had : 
24 with Newburger Loeb & Company, that is nothing which would A 
p25) 


affect you, only Mr. Gross? | 
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A That's not what I was led to believe. 
Q All right. | | 
A If I had known that -- | 


Q I have your answer. 


| 
| 
If you had really wanted to get clearance for | 
Mr. Gross to work for Rafkind & Company, did you know of | 
the existence of procesure through which you might have | 


done to the New York Stock Exchange to obtain clearance 


for him if you wanted to employ him and Newburger Loeb ! 
would not permit it? 
MR.MANDEL: I object to the form of that ques- , 
tion. | 
THE COURT: Read it back, please. | 
(Question read) | 
THE COURT: Sustained as to form. 
Q Were you aware at the time that you say you | 
offered employment to Mr. Gross, of the existence of 
procedures in the New York Stock Exchange which were wishes | 
able to you to arrange for Mr. Gross' employment even if 
Newburger Loeb refused to give clearance? 
A I was not aware. If I was aware, I would have 
gone all the way to get him employed with Rafkind & Company 
I was told to drop the matter by our attorneys. 


MR. GRUTMAN: I move to strike what he was told 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE | 


———— en — —— — 


1 jg:mg 107 Rafkind - cross 3488 


“i? 2292 


: by his attorneys. 


3 THE COURT: No. --I think I'll permit it to 


This is a question of knowledge to him of pro- 


6 cedures and he had the lawyer look into it, I take it. 


7 Q Did Newburger Loeb & Company threaten that they 


would sue you if you’hired him? Yes or no, please. 


9 A Threaten who? | 
10 Q You. : 
ll A Personally? ) 
12 | Q Or your f: ! 
13 | A Yes. | 
14 | , 


Q Where is the writing that says that? 


15 A I was told that by my partner. ! 
| 

16 MR. GRUTMAN: I move to strike what he was told 

a | 


by his partner. 


18 MR.MANDEL: Your Honor, he asked and he got an 

19 answer. Now he moves to strike it. | 
20 ' MR. GRUTMAN: I asked for competent evidence, | 
21 Judge, and that is not competent. | 
oo THE COURT: Let me hear the question. | 
(Question read) | 
2A THE COURT: No. I'll let it stand. | 
25 Q Is it the fact that there is no correspondence | 
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A 227s 
between your firm and Newburger Loeb in‘which Newburger 
Loeb threatened to sue your. firm? 
MR. MANDEL: I object to that because it calls 
for a characterization of the documents in evidence and 
I believe the documents in evidence themselves constitute 
the threat to sue. 
MR. SHAW: ‘Cbtedktin. your Honor. 
MR. GLATZER: Objection. 
THE COURT: Yes. I'll sustain it as to form. 
You may further inquire. 
Q The last letter you got from Mr. Lerkowitz, 
which is Exhibit DDDD. stated as follows: 
"You should be aware that my letter of January 
26th did not state any 'objections' but was merely a 
factual recitation of the contents of a document signed 
by Mr. Gross." 
A Yes, but <-- 
Q Just a moment. 
Did you interpret that language -- 
MR.MANDEL: Excuse me. 
May I see that? Are you reading from this? 
I want to put this copy in evidence, your Honor. 
I want to put this particular document in evidence. 


MR. GRUTMAN: This is not proper. 
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had a cc, meaning copy to--Robert Persky on it.That is the 
only thing, the only difference. 

Q Mr. -Rafkind, did you see the letter of February 
1, 1971, which is Finly Kumble y? 

A I saw a lot of exhibits. 

G The one that Mr. Mandel showed you that was DDDD, 
did you see that letter at the time that it was addressed 
to your firm by Newburger Loeb? 

A Yes. 

Q Did you interpret the paragraph which I just read 


to you as a threat? 


A This was -- 
Q Could you answer my question? . 
A But this cama after we were told. There was a 


letter preceding this letter. 

Q Did you interpret that letter as a threat? That 
is my present question. 

A The other letter, yes. 


No. Did you interpret this letter as a threat? 


THE COURT: The answer is no. 
Q And that letter which I have just shown to you 
is the last letter that you received in such core spondence 


as you had with Newburger Loeb concerning the prospective 
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employment of Mr. Gross? | 
A I believe so, yes. 
Q The last paragraph of the last letter reads: 

"Any questions concerning the enforceability of 
that agreement and whether or not your firm wishes to enter 
into an employment arrangements with Mr. Gross are ques- 
tions solely for your decision." 

Correct? 

A On this letter, yes. 


Q Is it a fact, Mr. Rafkind, that no proceedings 


were brought against Rafkind & Company by Newburger Loeb? 


A We did not hire Mr. Gross. 

Q And no suit of any kind was ever commenced against 
ee by Newburger Loeb? 

A On this case? 

Q On this case. 

A Yes. 

Q Were there any other proceedings brought by 
the Stock Exchange concerning this employmert or prospective | 
employment? 

A No. 

Q Has there been any litigation between Rafkind & 
Company and Newburger Loeb? 


A We used to clear turough Newburger Loeb. 
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Q My question was, was there any litigation, sir? 
A At one time, over office furniture. 
Q You say that Mr. Gross has been known to you for 


17 years and that you regarded him as the second best 
trader in Wall Strest, modestly regarding yourself as the 
first best? 

A Yes. 

Q If Mr Gross had come to Rafkind & Company,your 
firm would have had the No.1 and No. 2 traders on Wall 
Street, right?~ 

A True. Absolutely. 

Q And would it not be reasonable to say that if 
in fact the No. 1 and No. 2 traders were at one firm, the 
presence of the second best joining the best would be an 
asset to your firm? : 

A Absolutely. 

Q And would attract business to your firm? 

A No, sir. 

Q When somebody is at a firm, some registered rep- 
resentatives have a reputation for sagacity in trading -- 

A We were not-- 

Q Wait. I didn’t finish. Just wait until I finish 
my question, 


A All right. 
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Q Don't traders in Wall Street have what is known 

as a following? . | 
A No, sir. | 
Q Not at all? | 
A I don't have one. | 
Q Is it your testimony that the presence of Mr. | 

Gross at your company would in no way have influenced any- | 

bedy to. come and do business with your company? | 
A In my opinion, no. | 
Q Isn't it a fact that in Wall Street, registered | 


representatives, when they come to a concern, bring with | 


them what is calleias their customer list or cheir following:| 


: ! 
A Mr. Gross was not coming to Rafkind as a registere 


representative. | 
Q I didn't ask you that. | 

THE COURT: Well, then there is no foundation for | 

your question. | 
Q I show you Exhibit AAAA. That is the letter writ~ | 

ten by your firm which begins as follows: : | 
“Mr. Charles H. Gross has appiied to us for em- 

ployment as a registered representative." ; 
Now, Mr. Rafkind, is it not the custom in Wal} | 

Stree that when a registered representative moves from one 


concern to another, his following or his customer list goes 


SOUTHERN D 1 RICT COURT REPORTERS, Us coURTHOI:. 


e 
re 5 


17 


18 


mR F&F 8B RB 


x ’ Nal Wet a e ¢- 


jg:mg 116 Rafkind-cross 
along with him? 
a That's true, sir.-. But -- 
Q That's all that I asked. 
MR. MANDEL: Let him answer his question. 
MR. GRUTMAN: I have an answer. 
THE WITIESS: Thare is more to the answer. 
THE COURT: That will come out in due time, 
Mr. Rafkind, I'm sure. 
MR. GRUTMAN: Right. 
Q Now, Mr. Rafkind, the provision of the partner- 
ship agreement which was cited by Newburger Loeb's counsel, 


Mr. Berkowitz, was known as a non-compete clause, right? 


A Yes. 

Q That is not an uncommon provision on Wall Street? 
A We didn't have one in our firm. 

Q I didn't ask you about whether you -- 


MR.MANDEL: I object to that as irrelevant. 
THE COURT: No. Overruled. 
Go ahead. 
Q You know of the existence of other non-compete 
clauses in other stock brokerage concerns, don't you? 
A No, I don't. 
Q You never heard of a non-competitive clause -- 


A This is -- 


SOUTHERN DI:!RICT COURT REPORTERS, U.S. COURTHO!'s!- 


¥ 


jg:mg 117 Rafkind-cross 3498 
Q Just a moment. cs A 2279 
Is at your testimony, Mr. Rafkind, that vou never 
heard of any stock brokerage house -- 
T.1E COURT: That was not his testimony. 
You know of no other non-compete clause -- 
Absolutely. I never heard of it. 
7 -- in aay stock brokerage house's business? 
os In a stock brokerage house business I never heard 
%t it before. That's what I'm usking you Rafkind & Com- 
pany did not have one and that is the #3 t I ever heard of 
it. 
Q By the way, Charlie Gross was kn-.wn as a big pro- 
ducer, wasn't he? 
A Not to mc, he wasn': . Not co me, and I sat 
next to him for many years. 
Q At the time that you were with Charlie Gross, 
did that include any period of time while he was at Newhuscer’ 
Loeb? 
A Yes, it did. 
Q And you were unaware of the fact that Charlie 
Gross was a big producer? 


A I knew Charlie Gross lad lots of big producers 


call a big producer? 


| 
but I did not know that Charlie Gross himself -- what do you | 
| 
| 
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What is large revenues? 


Substantial five figures or six figures. 


MR.MANDEL: Your Honor -- 
Five figures? 
7 MR. MANDEL: I am objecting as to form because 


we are playing with words. The question is commission 


revenues or trading profits. And Mr. Grutman is being 


ambiguous in his question. 


Is a large producer a person who produces trading 


profits or a person who produces a lot of customer busi- 


ness? 


14 THE COURT: Let's get an answer to this and go : 
15 on to something else. | 
16 I can't see this as highly relevant cross-exami-- | 
7 nation. | 


Mr. Grutman, what are you after here? 
MR. GRUTMAN: . am after establishing the legiti- | 


macy which Newburger Loeb had of enforcing the provision of 


21 the restrictive covenant or non-compete clause which it had | 
oe in a person who, if he went from one concern to another, | 
3 might be an attraction. | 
2A THE COURT: How are you going to establish the | 
3 legitimacy with this centleman? 
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MR. GRIJTMAN: Perhaps this gentlemen's knowledge 


in 17 years in Wali Street might enable us to get from him-- | 


THE COURT: He has negated that. He said he had 


not heard of such before. 
Am I right? 
THE WITNESS: The New York Stock Exchange -- 


THE COURT: There is no question, Mr. Rafkind, 


before you, 
BY MR. GRUTMAN: 
Q Instead of pursuing the right to hire Mr. Gross 


from Newburger Loeb, why ‘idn't you try to hire him from 


Heine & Company? 
MR. MANDEL: I object to that. 


MR. GRUTMAN: That was his immediate preceding 
employer. 
THE COURT: There is no foundation for that. 


Hiring from? What is he hiring him from? 


MR. GRUTMAN: Your Honor, he used the Phrase in 


connection <- 


THE COURT: This is the letter to get a clearance. — 


Q Why didn't you try to get a clearance directly 


from Heine & Company and let it go at that? 


A I believe whei I met Mr. Gross I thought that he 


was unemployed at the time, and I think that my partner 
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2 upstairs notified Newburger Loeb because everyone in Wall 
Street knew Charles Gross was with Newburger Loeb and not 


Heine & Company. 


5 Q In the time that you have known Mr. Gross, have 


you ever made any money with Mr. Gross? 


1 A Did I ever make any money with him? 
8 Q You or your firm? | 
9 A No, no. Absolutely not. | 
10 Q Did you ever trade in Westec stock? | 
ll A Did I ever trade in Westec stock? ; 
| 
12 Q You or your concern? 
13 A Yes. . 
14 Q Did you ever make-~ 7 
15 MR .MANDEL: Is this relevant, your Honor? | 
16 THE COURT: 7 don't see how this is relevant. 
17 MR. GRUTMAN: Conceivably, Judge, if I can | 


18 | probe this witness’ testimony, I might be able to establish | 
19 | some reason for bias in favor of a man whom he has known ! 
20 as a friend for 17 years. And if he made a profit in deal- | 
21 ing with him, that might be relevant. 
2 THE COURT: He says he did not. . 
B MR. GRUTMAN: So he says. rf that's the end of | 
/ 
A it, I'll go on to something else. VA | 
25 THE’ COURT: Please go on. : 
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Q You said that you were with Rafkind & Company 
from 1962 to 1972. 
A That is correct. 
Q Who are you with ;.2sently? 
A Presently? 
A Yes. 


A S. D. Cohn & Company. 


Q Is that in the securities business? 
A Yes. 
Q In answering some of the questions that were put 


to you, there were some questions asked about certain fines 
or censures and you used the phrase "these things happen 
frequently." 
Do you remember saying that? 
A I said at that time they happened frequently. 
Q Mr. Rafkind, in April of 1971, were you fined 
$25,000 for violation of just an equitable principle of 
trade by the American Stock Exchange? 
A Richt. And it was turned down by the New York 
Stock Exchange. 
MR.MANDEL: Just a moment, please. I object. 
Is this relevant, your Honor? 
THE COURT: Let me see those rules of evidence. 


MR. GRUTMAN: I think I gave them back to 
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: Mr. Esterman. He has the copy. | 
3 (Pause) cin | 
4 MR .MANDEL: Your Honor, may we approach the 
5 side bar? | 
6 MR. SHAW: We covidn't do that when I wanted to. | 
7 (Pause) | 
8 THE COURT: I'll permit an answer. | 
9 MR. GRUTMAN: Could I have my question read back? | 
10 THE COURT: You may. : 
11 (Question read) — | 
12 (Answer read) 
13 MR. GRUTMAN: I move that the latter portion be | 
14 stricken. | | 
fe) THE COURT: No. I'll permit it to stand. 4 
16 Q The American Stock Exchange and the New York | 
W Stock Exchange are separste organizations, are they not? | 
18 A Yes. But when you are fined normally by the New | 
19 York Stock Exchange, the American Stock Exchange usually | 
20 goes along. | 
oe Q The fine in your case was by the American Stock | 


Exchange, correct? | 


A Yes. | 
24 Q And is it also correct, Mr. Rafkind, it was the 
“ largest fine ever levi.ed? | 
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A I don't know. 
MR. GRUTMAN: No-.further questions. 
MR. GLATZER: Your Honor, I have one or two. 
CROSS-EXAMINATION 
BY MR. GLATZER: 


Q Mr. Rafkind, when you sent Exhibit AAAA to 


Newburger Loeb and Company requesting clearance, was it not 


your understanding or would it not be your understanding 
that implicit in the request for clearance was the right 
to Say yes or no? 

A That's true. 

Q You said that you never heard of a non-compete 
clause before Newburger Loeb's? Who told you of the clause? 

A In that letter. 

Q Who told you that it existed? Is that the first 
time you ever heard of it? 

A The first time I heard of it. 

Q Did you ask Mr. Gross about it? 

A No, I didn’t. 

Q You have never spoken to Mr. Gross about that 
clause until today? 

A No. 

MR. GLATZER: No further questions 


THE COURT: Anything else? 
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REDIRECT EXAMINATION 


BY MR. MANDEL: 


Q Mr. Rafkind, what is your understanding of the 


meaning of “a big producer”? 


6 A Someone who does big with the public. 
Who produces big commissions? 
Commissions, yes. 
Your intended employment of Mr. Gross was as what? | 
A trader. 


And does a trader do business with the public? 


te A No. 

13 He was going to buy and sell, to make a profit | 

14 with your money, is that :correct? 

15 A With our money, yes. | | 
16 Q Now, under the rules of the Stock Exchange, if | 
W7. you employed a trader, must he be regarded as a registered | 

18 representative? | 

19 A That's how the whole argument: between me and 

2 my partners came about. I told them not to file because | 


cause he was a trader, he was not going to do business with | 
the public. he was just going to trade with our money. And 


they said they have to send it in, and that's. how -~ other- 


s & 2 SS 


21 they didn't have to file thi5S form to get clearance, be- 
wise Mr. Gross would have been employed by Rafkind & Company 
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Q But the advice you receifed was that to employ 
him as a trader you had to treat him as though he were 
a registered representative? 

a Right. 

Q But you spoke in conversation -- rather, you spoka2 


ir. response to Mr. Grutman's questions about conversations 


' | 
between your firm and Newburger Loeb & Company's representa- | 


tives, is that correct? 

A That is correct. 

Q Did your firm make it completely clear in those 
conversations that Mr. Gross was to be employed as a trader 
only? 

MR. SHAW: Objection, your Honor. 

A I believe so, yes. 

MR. SHAW: Objection, your Honor. 

MR.AANDEL: They opened the door. 

MR. SHAW: I believe this is a conversation on 
the part of some officer, not this man with Newburger Loeb. 

THE COURT: No. I think unless we heve some 
competent way of knowing what the communicaticn was, there 
is no basis for it. 

MR. MANDEL: ‘our Honor, I would like to make 
this clear. I think it is competent because Mr.Grutman 


opened the door »y asking for reports. 
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“ Q Did you receive a report from anybody employed | 
3 by Rafkind & Company as to a conversation with Newburger | 
‘ Loeb? | 
5 MR. GRUTMAN: I object to that, your Honor. ! 
. THE COURT: Where is this now? I'm puzzled. | 
i MR. GRUTMAN: He wants reports, amorphous, vague | 
‘reports. | 
' THE COURT: I'm puzzled as to -- | 
» MR. MANDEL: Your Honor, what I would be asking | 
i for is hearsay, except that Mr. Grutman opened the door | 
- me his cross-examination. He asked Mr. Rafkind about com- | 
e munications between Rafkind and Newburger Loeb which were | 
" not personally held by Mr. Rafkind, and Mr. Rafkind gave | 
" him an answer, and I think I am entitled -- | 
” THE COURT: What area? | 
. MR. GRUTMAN: : asked about threats. He vol- | 
8 unteered the report, and I objected, but you let the answer | 
stand. That can't be called an invitation to open the | 
- door to all of this hearsay that Mr. Mandel wants to stuff ! 
54 the record with, | 
= MR .MANDEL: Mr. Grutman asked about threats. | 
- Mr. Rafkind responded that there were threats in a telephone 
“ conversation between somebody at Newburger Loeb and somebody | 
p25) 


at Rafkind. 
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I am going further into that telephone conversa 


Never heard about the telephone 


MR. GRUTMAN: 


conversation. There was no mention of it, I believe. Writ 


ten reports. 
i MR. MANDEL: No, no, no. 

. THE COURT: Why don't you ascertain how he learned 
of these threats and let's see how close we can get. 

10 MR.MANDEL: All right. 


1 Q How did you learn of the threats of litigation? 


2 A I had two partners upstairs, Mr. Carl Rafkind, 

{ 
13 Mr. Arnold Levy, who were handling the talks between 
14 | 


Rafkind and Newburger Loeb. 


15 Mr. Levy told me that-- 
16 MR. GRUTMAN: Objection. What Levy or Carl ! 
VW Rafkind said I ask be stricken. That is hearsay. | 
18 | THE COURT: Wasn't the door opened as to : 
threats? , 

20 MR. GRUTMAN: I object, your Honor. I asked } 
i were there any written documents about threats? | 
2 MR. MANDEL: No, no. First he asked -- | 
3 MR. GRUTMAN: Please,your Honor. | 
A THE COURT: Yes. : 
25 MR, GRUTMAN: I am responding to your question. | 
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= recall distinctly. | I asked if there was any 
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evidence of any <-- any written evidence of threats. The 
answer included this gratuitous mention of oral reports. 

I objected and asked that it be struck. Your 
Honor said, “No, I consider that to be an answer." 

I did not invite that ansewr, but you let it 
stand in the record. 

THE COURT: Mr. Mandel --- 

MR. MANDEL: What Mr.Grutman said was,were there 
any threats? And when Mr. Rafkind -- 

| THE COURT: Said "Yes," he asked .if they were 

in writing. 

MR. MANDEL: And said something about it; then 
he tried to brush it away by confining it to writing. 

THE COURT: I'll overrule the objection. 

MR.MANDEL: All right. 
BY MR. MANDEL: 

Q How did you learn of the threats? 

A I was told by Arnold Levy, who I think made the 
first phone call for clearance to Newburger Loeb, that we 
are looking for a lawsuit. And then I also heard from 
Mr. Carl Rafkind that we have problems with this thing. 

MR. SHAW: Objection. Move to strike unless 


there is an identification of the person in Newburger Loeb 
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pena a statement and the recitation as to wat that per- 
son said. 
4 THE COURT: Was it reported to you who made the 


statement? 


I believe it was Mr. Berkowitz. 


THE WITNESS: 


7 MR. SHAW: Objection. Move to strike. 


COURT: Overruled. 


COURT: No. Overruled. 
Next question. 


Next question, 


I permit the answer to stand. 


| 
4 MR.MANDEL: All right. | 
15 BY MR. MANDEL: eal 
| 
16 Q Did Mr. Levy tell you what Mr. Berkowitz said? | 


A That "We are inviting a lawsuit." | 


18 MR.MANDEL: Nothing further. 


19 RECROSS-EXAMINATION 


Q Did Mr. Levy tell you whether it would be a law- | 
suit between Gross and Newburger Loeb? | 
| 


A He told me “we are inviting a lawsuit." 


Q Without specifying -- 


= § @ @ 


17 
| 
| 
20 BY MR. GRUTMAN: 
MR.MANDEL: Let him finish. 
! 
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ss “A I was sure it was from Newburger Loeb. | 

3 MR. GLATZER: I move to strike on behalf of my | 

client because of no connection whatsoever. | 
THE COURT: It is not at this point connected. | 

I'm taking it subject to connection. | 

BY MR. SHAW: 

Q And did you understand that the lawsuit involved 
that clause in the partnership agreement with respect to | 
restricting a person's employment activities for a period 
of time after he left the employ of his partnership? 

A I did not know anything about the: partnership | 
contract. All I knew was that I was told if we hired Mr. 
Gross we were going to invite a lawsuit. : 

Q Didn't you understand from the correspondence | 
that there was some sort of clause in the partnership 
agreement? | 

A When we received the correspondence, yes. 


Q And was that clause something about a restrictive 


A Yes, I know what that is. 
Q And what does that mean to you? 
A If you have an appetizing store and you sel’. it 


to someone, you can't open one across the street. 


Ss Ff @ SG 


” covenant? Do you know what that is? 
21 
| 
| 
| 
Q And in the conversation with -- who was it, carl |, 
| 
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my reco:.. on the statement that I was going to make after 


you made that statement to the jury at the outset. 


THE COURT: Very good. 


MR. SHAW: I don't waive any rights. 


CHARLES GROSS S, a defendant, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR.MANDEL: 


Q Mr. Gross, how o!d are you? 


53. 


How long have you been in the securities busi- 


26 years. 
And with what companies or partnerships or 


firms have you been associated within that period of 


5s  & 
FSR Teter onc ern aN 
om > 


| 
7 time? 
18 A I became a member of the Stock Exchange in 
19 April of 1949. 
my In August of 1949 I joined with my father in 


mained with that firm until December of 1951. 
Between December of 1951 and June of 1956 


I was a trader on the floor of the New York Stock Exchange 


yt 3 @ 


21 establishment of a firm called Gross & Company. I re- 
for my own account, without any firm affiliation. 
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and I stayed with Gross & Company until it went out of 
business in December of 1968, December 31, 1968, at which 
time, subject to an invitation of the then partners of 
Newburger Loeb & Company, I became a partner of Newburger 
Loeb & Company. Remained with Newburger Loeb & Com - 


pany until September 30, 1970. 


Some time in December of January of 1970 or 


January of 1971 I became affiliated with Heine & Company. 
I remained with Heine & Company until September 1972. 
In September of 1972 I became affiliated with 

a firm called Cohen, Simonson and Rea Company, which 
in October of 1973 merged into a firm now called 
Bruns, Nordeman, Rea & Company, and I remained with them 
until this date. 

Q Mr. Gross, while you were with Gross & Comrany, 

va 

were there various periods of time when Gross & Company 
cleared with Newburger Loeb & Company? 

A There were. 

Q What were those periods of time? 

A There was a period from about December of 1950 
through some time,probably in 1953, although I had left 


Gross & Company in December of 1351, that Gross & Company 


Cleared through Newburger Loeb & Company. 
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It then cleared through Newburger Loeb & Com- 


to 


3 pany again from, I think, May 1959 through the close of 


business December 31, 1968. 


5 Q Now, during the years 1962 through 1968, was 
6 your office and the office of Gross & Company physically | 
7 located on the premises of Newburger Loeb & Company? 
8 - Our offices were located in the main board | 


room of Newburger Loeb & Company at 5 Hanover Square 


10 from the time they entered that building in February of 
11 1962 through approximately June of 1968 or perhaps July, 
12 at which time they pre .ited us with a slightly separate 
13 | office on the 12th floor of the building, our office 
14 previously having been on the 8th floor in their build- : 


1) ing. ) 
16 Q So that for the second half of 1968 that was | 
7 the only time you weren't actually in the main office? : 
18 | A That is correct. : 
19 Q Is that correct? 

2 A At all times, Mr. Mandel, they paid our rent. 

21 Q Did certain discussions occur between you and : 


any representative of Newburger Loeb & Company toward the 


A There were. 


& 


| 
| end of 1963? 
| 

Q With whom did you hold those discussions? 
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A Initially with Mr. Robert Newburger. Then 
I had a conversation with, I think, both Mr. Newburger 
and Mr.Robert Stern, and subsequently I had conversa- 
tions generally with both Mr. Newburger and Mr. Robert 
Stern and Mr. Leo Stern. 

Q About when the first of these conversations 
occur? 

A In October of 1968. 

Q And you had that with whom? 

A Mr.Robert Newburger. 

Q And what was the substance of that discussion? 

A Mr. Newburger came up to our premises on the 
12th floor and he told me that they had had-- they, 
Newburger Loeb, had had to ask Rafkind & Company to 
cease clearing through them because their business was 
too great and they could no longer accommodate it and 
now they found that their business was still too great 
for them and they asked if Gross & Company would find 
other clearing arrangements because they could no longer 
accommodate our business. 

Q Were you ‘amiliar with the state of the record- 
keeping and the so-called back office of Newburger Loeb 


& Company at that time? 


A Not at that time. I personally was not familiar. | 
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2 My office apparently was, as I have since found out. But<-- , 

3 MR. SHAW: Objection. Move to strike every~ ; 

4 thing after “my office.” | 

5 THE COURT: Yes. Strike it out. : 

6 Q What response did you give to Mr. Newburger? : 

7 A I told Mr. Newburger that, since I had had a | 

8 | | | 


9 | MR. GRUTMAN: Objection. 


10 THE COURT: No. Overruled. 

ul A Since I had had a heart attack the year before 

te and had been considering closing down the business of | 
13 Gross & Company at the end of that year in any case, be~ | 
14 cause the business wet becoming really too much, and we ! 
45 had two alternatives: either go on with it or cut it | 
16 off, that that would work no hardship on me,and that he | 
W7 had made up my mind definitely and that I would close 

18 down Gross & Company, or at least leave it myself, at the | 
19 end of that year. 
20 Q Did he make any further response to that? ! 
21 A About a week ago-- 
2 MR. SHAW: About a week later? 
2 A About a week later - - I'm sorry -- he and 
2A Mr. Robert Stern came back to my office and Robert ! 
25 Newburger told me that he had reported to his partners | 
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my response tohim at the previous meeting and that they 
wanted to inquire and to tender tome an offer to become 
a partner of their firm when I dissolved Gross & Company, 
and he explained to me that if I joined their firm, of 
course I would have other partners along with me and 
much less of the brunt of management would fall on me 
than it had with Gross & Company. 

Q Did you have any further discussions about 
that subject? 

A Well, I of course reflected on it and discussed 
it with my wife and with some others and then I came back 
and I reported to them that if we could work out auitable 
arrangements, I would become a partner of Newburger Loeb 
& Company. 

Q And what happened after that? 

A Well, we did discuss various arrangements and 
I did join Nevburger Loeb & Company on January 2, 1969 
as one of the four equal partners with the largest inter- 
est in the firm, myself along with Robert Newburger, 
Andrew Newburger and Robert Stern. 

Q Do you recall what your percentage of interest 
was to be in the firm? 

A 16-1/2 percent. 


Q And were vou required ot make an investment 
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at that time? 


A 


Q 


A 


Q 


I was. 
In connection with that? 
I was. 


And what was the size of the investment which 


you made at that time, that is, at the beginning of 1969? 


A 


I believe my investment was something in ex- 


cess of $900,000. 


Q 


When you joined the partnership, you were not 


managing partner, is that correct? 


A 


Q 


Le] 


» 


became" 


That is correct. 

Did you become managing partner at a later date? 
I did. 

Would you explain how that came about? 

In June of 1969 when it became apparent ~~ 


MR. SHAW: Objection to everything after "it 


THE COURT: No, I'll permit it at this point. 


Let's see what his answer is. 


A 


Go ahead. 


-~- when it became apparent that Newburger Loeb 


was going to be released from the restrictions that had 


been imposed upon them by the New York Stock Exchange 


in April 1968 or thereabouts, Mr. Robert Newk arger, 
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2 | Mr. Robert Stern and another partner,Mr. John F. Settel, ! 
3 | and I holed up in the Hotel Barclay in New York City for 

4 | the purpose of determining what directions and what course ! 
5 we then wanted Newburger Loeb to go in. | 
6 If & micht explain, during the period that | 
7 | Newburger Loeb was on restriction it had not been permit- 
8 ted to expand its business in any way. | 
9 | Q Well, let's get to these restrictions. 

10 When were the restrictions put on Newburger 
ll | Loeb? i 
2 A Probably very shortly after April 1968. They ' 
13 came about as a result of the fact that Peat Marwick 

4 Mitchell could not complete, in a timely fashion, or in 

15 fact never was able to complete, their audit of Newburger 
16 | Loeb because of the condition of Newburger Loeb's back 
7 | office at that time. 

18 | MR. GRUTMAN: I move to strike that portion 

19 | of the answer. 

20 | MR. SHAW: I concur. 

21 | THE COURT: No. 

= Q When you talk about the back office and the ’ 
23 back office problem, what do you mean? 
“| MR. SHAW: Objection, your Honor. 
25 THE COURT: What is th: objection? : 
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MR. SHAW: The objection is that this is an | 
interpretation, and in addition, your Honor, this is the 
subject of all sorts of documents which I have marked. 

Mr. Mandel has objected to it and the Court 
has sustained the objection. The enti.e history of 
this is set forth. 

THE COURT: On the record as it then stood 
I sustained an objection to certain exhibits. There are 
questions now being put to this witness about gack office 
problems. He was in the company. He learned about them 
in the course of his emplveyment. I don't see any 
reason why he can't answer what they are. 

The objection is overruled. 

You may answer, sir. 

THE WITNESS: May I have the question? 

THE WITNESS: Yes. 

(Question read) 


A Colloquially, Wall Street has been divided into 


the front office, which. is where the registered represent~- 


atives stood, or sat, I should say, and where business 
was generated, the area in which business was generated, 
and the business was- - the administration of that area. 
The business would be considered the front office. 


The back office concerned itself with the 
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2 processing of the business that had been done. It in- : 
3 volved the receipt and delivery of money, securities, | 
| 
4 the marginings of securities, the safekeeping of securi- ! 
5 ties and all of the other relevant functions, such as | 
6 dividend payments, statements generating, et cetera. | 
7 Q Issuing confirmations? ! 
8 A Issuing confirmations, monthly statements. : 
9 Q Bookkeeping of customers' transactions? : 
10 A All the bookkeeping functions to effectuate ! 
11 the transactions that had been made by the firm or its : 
12 personnel. | 
13 Q And during this period of 1968 and 1969 and 1970, 7 


=~, 


Wall Street? 
MR. SHAW: Objection. 


THE COURT: What is the purpose of this inquiry, 


Mr. Mandel? 


MR. MANDEL: This is preliminary background 


material, your Honor, which will be connected. 


THE COURT: Z°11 permit it. Overruled. 
A I think that was a period that was referred 
to as the time when Wall Street was in chaos. 


Q And what had occasioned, if you know, that 


a -« & 


| | 
14 was there a general epidemic of back office problems in 
condition? 
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2 MR. SHAW: Objection, your Honor. I think it 
is relevant as to what had occasioned it at Newburger 


Loeb, not in Wall Street, or in some other house. 


THE COURT: Let's take it at Newburger Loeb 


first. 
7 MR. MANDEL: All right. 


What had occasioned that condition in Newburger 


10 A Newhurger Loeb had been, well, I think at that 

11 time they were the largest securities firm that was still ! 
12 processing its business by hand rather than by computers | 
13 and other sophisticated office machines and they were 
14 unable, in their back office, to keep pace with the volume : 
is || of trading that had ea eae that had generated itself ! 
16 from about 1965 or 1966 on and which was far in excess | 
17 to anything that had been predi:.ed for this period. | 
18 Q Now, what was the condition-- excuse me. Strike | 
19 that. | 
20 You say that the New York Stock Exchange had | 
21 imposed jome restrictions on Newburger Loeb because of : 
22 its record-keeping problems in the back office, is that 
23 correct? | 
2A A That's correct. | 
25 Q And what was the nature of those restrictions? 
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2 A Newburger Loeb was limited as to the number 
3 | of transactions that it was permitted to do in any given 
4 week. In other words, if the occasion had arisen, | 
5 Newburger:Loeb would have had to have turned down busi- 
6 ness. Newburger Loeb was pinenneiionis from expanding its | 
7 business in any fashion. Newburger Loeb was prevented 
8 from soliciting business in over-the-counter securities, 
9 especially over-the-counter securities below perhaps 
10 $5 or $10 per share. : 
11 In other words, the basis of the restriction 
LR was to limit Newburger Loeb's business so that Newburger 
13 | Loeb would not be inundated with other business and could 
4 put its house in order. 
15 Q Now, this restriction was in effect when you 
16 joined the firm, is that correct? | 
W7 A That is correct. 
18 | Q And when was it that you learned that Newburger 

r 19 Loeb was coming off these restrictions, as you put it? | 
20 A Well, Newburger Loeb came off restrictions | 
21 somewhere in the third or fourth week of June 1969 and ! 
2 I would say that we were more than a little certain that 
23 | we would be coming off at that time. 
24 Q Now, you say that in connection with that 
25 | event, that is, the lifting of restrictions, you had a 

| 
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long discussion with some of your partners? 


3 A For two days, in the Hotel Barclay. 


Q And as a result of that discussion, what hap- 


pened? 


6 A Well, we reported back to the executive commit~- | 
7 tee what had emanated from the discussion, and as a part | 
8 of the discussion,it-was decided that since Newburger | 
9 Loeb now wanted to go forth with its business, it might | 


be more efficient to have one person, a managing partner, | 
11 | a title that did not exist in that firm, or a function ; 
12 that had not existed in that firm previously, to sort of | 
13 hold the reins and see that all of the horses stayed on 
i4 track rather than off in their own directions. ! 
15 | Q Now, when you say that there had not previously | 
16 ‘been a managing partner at Newburger Loeb, how far back : 
7 | do you go in time? Do you mean prior -- 
BY A To my knowledge, never. I knew that during 
19 the 1960's Mr. Morris Newburger was perhaps the dominant : 
w partner. But to my knowledge and from what I knew then 
2 and from what I have learned since, they have never had 
a any one partner that they designated managing partner. 
23 And in fact when I was a partner with the firm prior 
“A | to July, the firm was run by a five-man executive com- 
25 mittee. 
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MR. SHAW: Objection. That is not responsive 
to any question. 
A -- of which Robert Newburger was chairman. 


MR. SHAW: Move to strike everything after "In 


fact.” 
THE COURT: Denied. 
Q Now, did you accept the position of managing 
partner? 
A I did. 


Q And on what date did you become managing part- 
ner? 
A I don't know the precise date. It was some 
time about mid-July of that year, 1969. 
Q And did there come a time when you ceased to 
be managing partner? 
A Yes. 
Q How did that come about and when was that? 
MR. SHAW: Objection. 
THE COURT: What is the objection? 
MR. SHAW: I think that is an invitation to 
hearsay: How did that come about? 
THE COURT: Overruled. 
A In July of 1970 it was requested that I meet 


with some of the younger partners, some of the newer 
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- partners. They were Mr. Settel, Mr. Ned Frank, 

3 Mr. Robert Therese, Mr. Charles Sloane and Mr. Fred Kayne. 

4 It was requested that I meet with them at a hotel on 


Central Park South, I believe the name was the Navarro. 


6 I am not precise about that. And at that time they sug- 


gested to me-- 


8 MR. SHAW: Can I have an objection with re- 
spect to Messrs. Risher and Aixala with respect to this 


conversation? 


ll THE COURT: At this point, you may. 

2 MR. GRUTMAN: May that likewise be applicable 

13 to the other additional defendants? 

14 THE COURT: At this point this is admitted 

15 only against the partnership. Go ahead. And the par- | 
| 

16 ticipants in that meeting. 

W7 Go ahead. | 

18 A And at that time it was suggésted to me that 

19 the firm <-- : 

20 | MR. GLATZER: I don't want to be discourteous 3 

21 but I would like to have an objection to any conversa~ 

“ tion in which he said it was, "and they said," because 

23 there is no identification as to the speaker. 

2A THE COURT: Mr. Gross, to the extent you can 

25 identify the speakers in these conversations, please do i 
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A I think at that conversation, everyone spoke, 
and in that particular framework, I couldn't tell ex- 
actly who. In other frameworks, I can. 

THE COURT: Very good. 

A It was suggested to lme that I step down as 
managing partner because I had not been able to really 
successfully exercise certain controls over some of the 
other partners, some of the other senior partners along 
with me, and I responded that that was not at all con- 
trary to what I was thinking at that time, because I 
had just that past weekend discussed with my wife and 
with others the possibility, or the probability, that 
I wanted to resign from the firm and was interested in 
doing so. 


So I said to them that would be fine. "I'll 


be pleased to step down as managing partner. And in fact, 


I will at this time also resign from the partnership." 
Q This was still at this conversation you were 


having with these named partners in the Navarro? 


A Pardon me? 
(@) This was still at this conversation -- 
A This was some time at this same conversation. 


They eachof them requested that I not resign 


from the partnership and that I stay on longer, and we 
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had quite a bit of discussion about that. 

As a result of that discussion and as a result 
of the meeting I agreed to stay on for a short while 
longer, and it was decided that Mr. Kayne would come to 
New York on the first Monday of August, that was August 
3rd of that year, and that he would come to New York 
as the the assistant managing partner, thatI would take 
my vacation, which I had planned for two weeks, commencing 
August 14th, which would be the second Friday following 
and that when I returned from my vacation I would resign 
as managing partner in favor of Mr. Kayne, and that was 
how we left it as we left that meeting. 

Q Was this information communicated to the other . 
partners at any point? 

A Yes. There was an executive committee meeting 
just prior to or just when Mr. Kayne came to New York, 
at which time the composition of the executive committee 
was changed somewhat to include Mr. Kayne, and I think, 
and I'm not sure of my details, Mr. Therese on a permanent 
basis, and I'm not sure whether Mr. Andrew Newburger and 
Mr. Leo Stern were then made alternates. I'm not sure of 
the exact composition, but it was communicated to the rest 
of my partners. 


Q Did there come a time when you attended an 
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executive committee meeting on August 24, 1970? 

A Well, I was on vacation at that time. But I 
spending ny vacation at home. It was after I had ac- 
tually resigned as managing partner, which I had done 
on August 11, and I came to New York for that meeting. 

Q And what happened at that meeting? 


A The meeting was called by Mr. Kayne, and it 


was held at the offices of Finley Kumble, I think, on 


was 


Madison Avenue, and present at the meeting were, I think, 


all of the executive committee, the two alternates that 


I just mentioned, Mr. Robert Persky and a court stenog~ 


rapher. 
Q You say a court stenographer was present? 
A Yes. 


Q Did Mr. Kayne have a prepared statement with 
him? 
MR. SHAW: Objection. 


THE COURT: What is the objection? 


MR. SHAW: I think he is leading. “What did 


you say?" would be a correct question. It is a charac- 
terization. 
THE COURT: Overruled. You may answer. 


A Mr. Kayne opened the meeting by reading to us 


a 32-page prepared statement and he read from the statement, 
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fication and ask if you can identify it. 


4 A This is Mr. Kayne's statement. 


I offer it in evidence. 


MR. MANDEL: 


5 MR. GLATZER: No objection on behalf of Mr. 
Kayne, but an objection on behalf of Mr. Muh, who was 
not present at the meeting. 
9 MR. SHAW: And I object on behalf of Mr. Risher 
and Mr. Aixala as well as the corporation, your Honor. 


MR. GRUTMAN: And I object on the grounds that 


although it is said that Mr. Persky was present when the 
13 | remarks were made by Mr. Kayne, on the present state of 
14 the record there is no connection of binding force on | 
15 Mr. Persky or Finley Kumble. 
16 | THE COURT: It was in the Finley Kumble offices. | 
17 MR. GRUTMAN: It could have been any place. | 
18 But how do we become responsible for what Mr. Kayne said? 
19 THE COURT: You may not be. 
2 MR. GRUTMAN: All right. Very well. | 
21 THE COURT: I will admit it subject to connec- 


tion against those who it is obviously not connected to at 
this point. 


2 MR. GRUTMAN: Very well, sir. 


25 (Defendant's Exhibit S received in evidence) 
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BY MR. MANDEL: 
Q Now, was Mr. Persky present at this meeting? 


A He was. 


Q Do youremember whether you noticed anything in 


particular when Mr. Kayne read this prepared statement, 
Exhibit S in evidence? 

A I noticed quite a few things. One of the 
things I noticed most, in tank, the thing most noted, 
was the fact that Mr. Mayne read the statement and in- 
cluded in the statement were words to the effect that 
he in no way reserved his right to legal action against 
the partnership -- 

Q What did you say? 

MR. GRUTMAN: Let him finish before you lead 
him. I object, your Honor. 
THE COURT: He hasn't led him. He just said, 
"What did you say?" 
MR. GRUTMAN: He is interrupting him. 
A He said, as a part of his statement, that he 


in no way gives up, forgoes his right for legal action 


against the partnership. He took the partnership to task 


for many things and the statement appeared to me -- 
MR. SHAW: Objection, your Honor. 


A -- to be a declaration of war. 
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THE COURT: Sustained. Strike that last sen-~ 


MR. GRUTMAN: And I object to the interpretation 


of a document that is now in evidence. 


THE COURT: I struck it out. 


MR.MANDEL: Your Honor, he may state, may he 


not, what parts of the statement made an impression ! 


upon him? 


MR. GRUTMAN: I object to that. It is not 
important as to what he thought was -- 

THE COURT: .It may or may not be. I struck 
out his characterization of the instrument. 
BY MR. MANDEL: 

Q Now,had you ever met Mr. Persky before? 

A I think I might have been introduced to him 
for a moment at the offices of Newburger Loeb before I 
had gone on vacation on August 14. 

Q Was Finley Kumble connected with Newburger Loeb 
in any way prior to the time when Mr. Kayne became mana~ 
ging partner? 

MR. GRUTMAN: I object to the phrase -~ 

A No, sir. 

THE COURT:-What is the basis of your objection? 


MR. GRUTMAN: “Connect in. any way” is so loose 
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an expression that it is really meaningless. I am sure 
that it is caprblie of being refined. 

Wexe we general counsel, had we been retained, 
were we doing work? But to say "connected" is of a piece 
with subject to connection. 

THE COURT: No connection. 

MR. GRUTMAN: Exactly. That's fine. 

THE COURT: The answer is no to that question. 

Overruled. 

Go ahead. 

MR. GRUTMAN: 7 was saying to Mr. Shaw that 
to be connected was a phrase that had been used in 
connection with one of Mr. Mandel's theories I found. 

THE COURT: All right. Go ahead. 

BY MR.MANDEL: 

Q Now, did Mr. Kayne say anything at this meet- 
ing about Risher and Muh? 

A Yes. ‘He said that he had retained Risher, 
Muh & Company prior to his coming to New York to become 
assistant managing partner. 

MR. GLATZER: I think we are again having 
characterizations of remarks that are written. 

THE COURT: No. I think he is saying there is 


a statement that was made by him. 
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ayidence, this is his recollection -- 


4 MR. MANDEL: I don't want to have to read this 
5 whole thing now,if I can avoid it. I can do it at another | 
time. 
7 MR. SHAW: I object. | 


Mr. Gross, is this- separate and 


THE COURT: 


apart from this prepared statement? 


iv THE WITNESS: My precise recollection is I 


think it was a part of the prepared statement, but I could | 


not swear to it. I know it was said at that meeting. 


13 | Mo. GRUTMAN: Your Honor, page 7 of the pre- 
4 pared statement now in evidence as Defendant's Exhibit 7 | 
15 says: "At this point I would like to review our reten- 
16 tion” -- _ 
Ww | THE COURT: We have this problem. Either we 


| have to focus his attention on something that was said | 
19 or we have to spend the time of reading a 32-page state- 
20 ment. ! 
21 : MR. GRUTMAN: x don't think those are the 

ze only altnernatives. 

2 THE COURT: I con't know of any sensible one 

24 | in between. If you have a suggestion -- 


MR. GRUTMAN: Yes, Iido. I think Mr. Mandel, 
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being as well prepared as he is, could focus on the 
precise language to which he wishes to invite the wit- 
ness' attention rather than to use substitute verbal 
formulations. 


THE COURT: I think -- 


MR. SHAW: I would think that if Mr. Mandel 


doesn'tread in a portion that we will probably read that 


portion. 

THE COURT: I am wae it will at some point. 
But I want to get along with: the examination and I think 
that in the interests of saving time, if we can get at 
a subject matter that was discussed at the meeting -- 

MR. GRUTMAN: Don't you see the difference 
betweeri Mr. Kayne retaining Risher and Muh or the part- 
nership retaining Risher and Muh? And that's why 
these words-- I am not making much of little. These are 
Significant differences. And that's why I asked Mr. 
Mandel to take the care to use the proper word as it ap- 
pears in the agreement. It makes a lot of difference 
on a number of theories. 

THE:.COURT: Well, he has a point there, 
Mr. Mandel. 

MR. MANDEL: Idid not prepare this examination-- 


THE COURT: In that fashion -- 
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2 MR. MANDEL: -- by picking out portions of this 

3 | to read. If I am asked to improvise, I will do that. I 

4 don't think it is the sensible way to handle this. But 

5 I'm subject to the directions of the Court. | 
6 To my mind, even though there is a prepared 


document, a witness may testify with regard to what he 


8 heard. However, I will follow -- 


9 THE COURT: Let's do that at this point in 


10 the interests of saving time; if some gross error ~~ 

11 and no pun is intended at this point - if that is com- | 
Le mitted, it can be corrected, I am sure. | 
13 You asked him about somebody hiring the firm 

4 of Risher and Muh? 

15 MR. GRUTMAN: Page 7. 

16 MR, MANDEL: Yes. I think maybe the easiest 

7 way to do that is to read from page 7. I may have to do 

18 it again. ! 
19 "3. Risher, Muh & Company. At this point I 
20 would like to review our retention of Risher, Muh & Com- ! 
21 pany. Prior to my coming to New York on August 3rd, I | 
2 developed an approach to gathering information quickly 
23 | by" -- I should explain I am reading from Kayne's pre- | 
2 | pared statement, Exhibit S -- " IT am trying to get facts | 
25 


| in the shortest perind of time so that I could begin 
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evaluating a course of action. In this regard I wrote 
most everyone in supervisory positions at Newburger Loeb 
asking for specific information. 

"T also retained the firm of Risher, Muh & 
Company as independent managément consultants on behalf 
of Newburger Loeb to come into Newburger Loeb and assist 
in the information-gathering and verification process. 

"Both Paul Risher and Bob Muh were management 
consultants with McKinsey & Company, a leading national 
consulting firm, and they consented to spend their full 
time as," it says, I suppose it should be at, "“Newburger 
Loeb to give us their assistance and evaluation. 

"Paul Risher was .immediately assigned to the 
panes of examining the profit and loss picture and evalu- 
ating our clearing operations. 

"Robert Muh has devoted most of his time to 
the examination of leases and obligatio:s, liabilities 
and space requirements inherent in this area. 

"Today I have received a 20-page report from 
them which, although of a preliminary nature, outlines 
many of their findings and suggests various courses of 
action, some of which I have already instituted." 

I am also going to read beginning at page 3 


of the memorandum. 
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"Tis The present executive committee and its 


with a complete report. 


3 | relationship to the old executive committee. 
4 | "T think that it is important to begin at 
5 this time with a discussion of the relationship of the 
6 new executive committee and its responsibilities for 
7 guiding the firm from the day of its inception as rela- 
: 8 tive to the old executive committee. 

9 "T came to New York to assume my new job as 
10 assistant managing partner on August 3, 1970. The new 
ll executive committee had been formed the previous week 
12 but had not yet met. 
13 "On August ll, 1970, the new executive committee 
4 had its first meeting and at that time Charles Gross re-~ 
15 signed as managing partner and I was selected as the 
16 new managing partner of the firm by the new executive 
7 committee. 
18 "On August 13, 1970, two days later, I ap- 
19 peared before the New York Stock Exchange and introduced 
20 myself, discussed Newburger Loeb's problems, got a feeling 
21 of their views, told them I was undertaking a quick 
2 analysis of Newburger Loeb and trying to get a handle on 
23 the various operations and difficulties of the firm. 
2A I told them I would ne backto them in the near future 
a 

| 

| 
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"I subsequently met with representatives 

‘ of the Exchange together with some of my partners last | 
’ | Friday and gave them a partial report, including a let- | 
. ter regarding our future course of business. I have | 
. copies of that letter and will distribute them at the | 
: end of my remarks." | 
; I am continuing. 
: "As most of you who were present at the first 
” executive committee meeting on Tuesday, August 11, 1970 | 
i will recall, I made a special point of discussing and 
* raising questions as to my responsibilities as managing 
“ partner in relation to problems that were not created : 
" by me or by various members of this current executive | 
7 committee. It is this whole area that I wish to dis- 
" cuss at this point. 
: "Tl have been advised and I have told many of | 
" you individually that I had been advised to resign as a | 
sag partner of Newburger Loeb. I have in the past objected 
a | and still do strenuously object to many of the actions 
* and cor . that our partnership had taken, but I feel 
” that resigning is an impractical course at this time 
= because the partnership is very vulnerable to tremendous | 
ig | financial reverses and losses. 
23 


"T feel that only by my direction and involvemenc 
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can I assure myself personally, and those partners that 
find themselves in a similar position, of moving forward 
and working out the various problems. 

“Therefore, it is with great emphasis that I 
wish to outline that the new executive committee and my- 
self constitute a fresh management team, which will take 
an objective view of the prior management's decisions, 
which involved us in various difficulties. 

"TY want to make it clear that by staying and 
fighting through these problems as managing partner and 
member of the executive committee, I and the other part- 
ners similarly situated do not in any shape or form waive 
any of our rights or remedies haa any of the individ- 
ual partners or against the partnership that we may have 
under the law, nor do we condone any of the prior npr eae 
or omissions of the partnership or the partners. 

"T became a partner of the firm on March 1, 
1970, and I signed the partnership agreement without 
questioning the representations made to me by men whom 
I respected and deemed to be honorable and truthful." 

I will state here further, without reading, 
that Mr. Kayne's statement has a section IV: 

"Deficits in general partners’ accounts" -- and 


the section V “Basketball team" and a section VI “Lack of 
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supervision" and a section VII "Lack of financial con- 
trols," and a section VIII “Establishment of a California 
office." 

MR. GRUTMAN: 24, Mr. Mandel. 

MR. MANDEL: A section IX “Louis Bracker," and 
a section X "One New York Plaza and other properties.” 
And a section XI “Lack of full disclosure" which I will 
read: 

"Shortly after arriving in New York, I was 
approached by a number of our general partners who were 
not members of the executive committee. They asked 
me questions as to capital, as to the operating results 
of the firm, and as to other matters that pertained 
vitally to their financial interests in the firm. 

"Tt is apparent from reading the minutes of 
our executive committee meetings and from the questions 
posed to me by our other general partners that the ac~ 


tual financial condition of Newburger Loeb has not been 


fully disclosed to them. 


"Pull disclosure is required by our partner- 
ship agreement and the partners individually have the 
right at any time to examine the books of the partner- 
ship. 


“Therefore, later in this meeting, I will 
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propose a meeting of our general partners tomake this 
disclosure. 
"YT believe this lack of full disclosure permeates | 


our relationship with the New York Stock Exchange and 


6 other regulatory agencies. I plan to institute proper 

7 disclosure of our activities to our business associates, 

8 partners and to regulatory agencies." | 
9 THE COURT: Mr. Mandel, would this he a good 

10 time to take a break? 

ll MR. MANDEL: Yes. | 
12 THE COURT: We are going to sit late tonight, , 
13 as you know. 

14 (The jury left the courtroom) 

15 MR. GRUTMAN: I sincerely hope this will be of 

16 some assistance to the Court. We shall pass out other , 
yi copies to counsel (handing) 

18 THE COURT: Mr. Shaw, you wanted to make a 
19 statement? 

20 MR. SHAW: Yes, your Honor. The point that 

21 I wanted tomake is that I feel that the Court's reading : 
aa and making a statement to the jury is, with respect to : 
23 the issue of censure and fine, calculated to give the 

2A jury the impression that the Court is or has made its mind 
25 up or is favoring one side. 
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3 | MR. MANDEL: In my view, which I would like to ? 
4 | put on the record, your Honor was very kind to Mr. Shaw, . 
5) and that if there is any balancing of the scale with the 

6 way that was handled by your Honor, it favored Mr. Shaw. 
7 THE COURT: So I note -- you can make your 

8 | statement on the record, but I think that it is not | 
8 | well founded. 

10 MR. SHAW: Those are my views, your Honor. 

11 THE COURT: All right. 

ie | (Recess) | 
3 | (Jury present) 

14 | MR, MANDEL: May we come to the bench for 

15 one moment, your Honor? | 
16 MR. GRUTMAN: Mr. Shaw is not here. 

7 | MR. MANDEL: We don't need Mr. Shaw for this. 

18 We really don't. ) 
19 (Discussion off the record at the bench) | 
20 MR. MANDEL: May I resume, your Honor? 
oF THE COURT: Please do. 

22 BY MR. MANDEL: 
23 | Q Mr. Gross, what happened after that meeting 

2A of August 24, 1970, when you heard Mr. Kayne read his 

25 | prepared remarks? 


18 


19 
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A Well, as I testified, I was on vacation at 
that time. Mr. Kayne passed out copies of his remarks, 


I believe, at the meeting. 


I went home. I reread them during the week. 


I pondered over them and I decided that the climate at 
Newburger Loeb seemed to be developing into something I 
had never been involved with before and that I didn't 
think a partnership should be all about -- 

MR. SHAW: Objection, your Honor, and move to 
strike everything after "decided" as state of mind. 
And self-serving. 


MR. GRUTMAN: 


THE COURT: Yes. In other words, I think it 


would be appropriate-- he studied the prepared remarks, | 


is that right? 
MR. SHAW: And pondered and decided. 


THE COURT: And pondered them and then what 


happened? 
Q Then what did you do? 


A When I returned to work on Monday, August 31, 


I handed letters of resignation from the partnership ef- 


fective September 30 to Mr. Kayne as managing partner, 
to Mr. Robert Newburger as chairman of the executive 


committee, and as I thought was required of me, a copy 


of each letter to the New York and American Stock Exchange. | 
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2 Q I show you three documents marked FFFF for 
3 identification and ask you what they are. 
4 | A The top one is the copy of the letter to 
5 | Newburger Loeb & Company which I handed to both Mr. Kayne | 
6 | and Mr. Robert Newburger. 
7 The second one is a copy of the letter that I | 
8 handed to the New York Stock Exchange telling them of my 
9 notice of withdrawal. 
10 And the bottom one is a copy of the letter I 
ll handed to the American Stock Exchange telling them the 
2 same thing. ' 
13 | MR. MANDEL: Offer them in evidence. 
4 | Any objection? 
15 MR. GRUTMAN: Yes. I don't think that they | 
16 serve any useful purpose. The evidence establishes what | 
ae the documents set forth. It is repetitive, cumulative. 
18 MR. SHAW: I object on behalf of Aixala, your 
19 Honor. 
20 THE COURT: It will be recéived. 

xx 21 (Defendant's FFFF for identication was 
“= received in evidence) | 
23 MR. MANDEL: I would just like to read them. 
2A | It is just six lines or so. I will skip the address. 
25 (Mr. Mandel read to the jury from Defendant's 
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Exhibit FFFF in evidence) 
3 Q Now, what happened next, Mr. Gross? 
4 | A Well, within the next few days quite a number 


of the partners came in and asked me to withdraw my 


6 resionation. I remember in particular Mr. Robert Newburger | 
came tome and said that he had not shown the letter to 


anyone and he did hope that I would retract it, and I 


9 | informed Mr. Newburger that his was not the only copy of 
10 the letter, I had civen a copy to Mr. Kayne and had then 
il informed the New York and American Stock Exchanges of my 


12 intention to withdraw. 

13 | Q What happened next? 

14 A I believe the date was September 8, 1970 that 

15 we held a meeting at the offices of Mr. Justin Golenbock 
16 of Golenbock & Barell at the request of Mr. Kayne, and 


Mr. Kayne came to that meeting with his attorney, Mr. 


18 | Robert Persky. 
19 | Q Let's just establish that. This was a meeting 

2 | about September 8, four people present? 

21 A Myself, Mr. Golenbock, Mr. Kayne, Mr. Persky. 

22 There may have been some other partner of Mr. G enbock's 

23 who sat there for a little bit. I don't remember defi- 

“A || nitely. | 
25 | Q Who requested this meeting? 
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2 | A Mr. Kayne. A 393, 
3 | Q And what happened at that meeting? 
4 A Mr. Kayne told us that he had prepared or was | 
5 | preparing, perhaps even had already prepared, a plan for 
6 the purchase of the Newburger Loeb partnership. “4 
md Q And who was to buy it? 
3 MR. SHAW: Objection. 
ia THE COURT: Let him finish. 
10 | A On behalf of himself and some associates. f 
| ll | think he specifically said partners and others. And that 
12 | he would like me to withdraw my resignation from the 
13 partnership because in the event that he could consummate 
14 \ the purchase, he wanted to deal with the purchase, he 
15 felt that I was someone with whom he could deal and he 
16 felt that he was ineffective and unable to deal with the 
ae Newburgers and Sterns and couldn't get any concrete an~ 
18 swers from them, and, of course, in the event that he coulda 
19 | not buy the partnership, he felt it would be a good thing 
| 
20 | if I stayed with it. 
a Q Did you make any response? 
2 | A I told Mr. Kayne that it was certainly not 
2 reason enough for me to withdraw my proposed resignation, 
24 | my notice of resignation, and that I would not withdraw 
25 | my notice. : 
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Q Was anything further said? 
A Mr. Kayne beeame quite excited and quite heated 
at that and he made personally harsh remarks about my 
not being willing to withdraw my notice, and it was on 
that note that the meeting broke up. And as the meet- 
ing was breaking up, Mr. Persky, who had been sitting 
there and generally quite quiet, he sat on a couch, which 
was a soft and deep couch, said to me, "Well, you know, 
Charlie, we can make it so that you will be sorry you 
didn't do what Fred asked." 
MR. SHAW: Object and move to strike on behalf 
of Aixala, Risher and corporation. 
THE: COURT: I'll take it subject to connection 
against those it isn't obviously connected with. 
MR. GRUTMAN: Can I hear the answer read back? 
(Record read) 
BY MR. MANDEL: 
Q Was that the end of the meeting? 
A That was. 
Q What happened next? 
A Within the next week, Mr. Robert Stern re~- 
quested an appointment wi ch myself and Mr. Golenbock and 
we had such a meeting with Mr. Robert Stern, his attorney, 


a Mr.: Dan Kaplan, Mr. Golenbock and myself. 
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Where was this meeting held? 


In Mr. Golenbock's office. 


Q And what happened at this meeting? 
A 


Mr. Stern came for the express purpose of asking 
me to withdraw my proposed resignation. He told me of 
Mr. -- of the receipt of se Kayne's proposal to pur- 
chase the firm. He told me that he and hispartners were 
not disposed to accept this offer and that, in the event 
they did not accept the offer, that Mr. Kayne might very 
well then leave the firm, and they wanted me back and, 
he intimated, again in the position as managing partner. 

Q How did you respond to that? 

A I told him the same thing I had told Mr. Kayne, 
that I was nce disposed to withdraw my resignation. 

Q What happened next, Mr. Gross? 

A It must have been -- I could only think that 
the date was November 17 or November 18 -- that I either 
personally received a notice, because I had power of at- 
torney from my sister Jeanne Donoghue, or I was informed 
by Miss Bleich that a meeting was being called of the 
limited partners and others because of a suspension 
warning letter that they had received from the New York 
Stock Exchange. 


I was aware that as a withdrawn general partner - 
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2 MR. SHAW: Objection to everything after "I was 


3 aware," your Honor; state of mind. 


4 MR. GRUTMAN: And not responsive to anything. 


THE COURT: Yes. Put another question, Mr. 


Mandel. 
7 Q Did you attend the meeting? 
8 A No, I did not. 


9 Q Did you do anything else instead? 


10 A I contacted Mr. Golenbock at Golenbock & Barell | 


and I told him-- 


2 MR. SHAW: Objection to everything after a 4 
13 told him." | 
14 MR.MANDEL: This is not to prove the truth of 
15 what was said but to explain what Kaen, . 
16 MR. SHAW: I object, your Honor. It is preju- : 
| 

7 dicial. It is difficult to disassociate what is told 
18 for the purpose of evidence and what is told just for the | 
19 purpose of establishing a statement. | 
20 MR. MANDEL: Your Honor, this is merely a | 
21 question of instruction to an attorney or retaining of : 
an attorney. | 


MR. SHAW: We will stipulate that he was 


retained. 


= &£ 8 8 


MR. MANDEL: No. It is a proper question and 
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I think Mr. Gross should be permitted to answer it. 

THE COURT: oe weaeae it to be answered. 
This is not for the truth of anything contained in it, 
ladies and gentlemen, but I take it this is the next 
step along the way. 

MR. MANDEL: That's right. 

THE COURT: Mr. Mandel, come up here, please. 

Mr. Shaw, would you kindly attend, please? 

(Discussion off the record at the side bar) 

(In open court) 

THE COURT: The objection is withdrawn. 
BY MR. MANDEL: 

Q Continue. 

A I told him of the notice I had received of the 
‘meeting and that I thought that as a ipinibend general 
partner I had a position in relationship to my sister that 
would make it unethical for me to represent her at such 
a conference -- 

MR. SHAW: Objection. This is not what the offer 
was. It is self-serving. It is highly prejudicial. 
It is different-- 

THE COURT: How is it highly prejudicial? What 
is the prejudice in that? 


MR. SHAW: I think there is an issue here as to 
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whether he was representing his own interests or repre- : 


senting the interests of Jeanne and Mabel. I think there 


THE COURT: What is the prejudice? 
MR. SHAW: It is the prejudice, your Honor, 


and it is hearsay. It came in only because of the asser~ 


tion -- 


THE COURT: I don't see the prejudice in it. 
It is on really a very peripheral issue getting down to 


who is representing whom. 


MR. SHAW: Mr. Mandel -- I withdrew my objection. | 
However, in view of this content, I reassert my objec- 


tion. 
THECOURT: No. I am going to permit it. I 


don't see that this has any of the prejudice that you 


claim is in it. 


A In any event, I requested they please have some- 
one attend the meeting and to represent Jeanne and to 
contact Mabel and to represent her if she would desire 
it, and that I would not attend. 

As a result of this, a partner of Mr. Golenbock's, 
a Mr. Donald Shack, attended the meeting. 


Q What happened next? 


A Mr. Shack reported that there was 2 meeting 
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MR. SHAW: Objection. 


THE COURT: Sustained. | 
Q Did you attend the meeting the next day as a 
result of the report you received? 
A I did. 
Q And what was the purpose of your attending 


the meeting? 
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| 


10 MR. SHAW: Objection. State of mind. 
| 
11 BR Well, the meeting was called -- | 
12 MR. SHAW: Objection. | 
13 THE COURT: He went to the meeting. Go ahead. , 
14 A THe meeting was obviously for the purpose of 
15 soliciting from the limited partners and subordinated , 
| 16 lenders extensions of any notice that they had given for : 
a the withdrawal of their capital. ! 
18 | Q At that time did you hold a power of attorney ! 
from Jeanne Donoghue? 
A i did. 
21 | Q Was she in Australia at the time? 
2 A She was. ! 
23 Q At that time had she submitted any notice of | 
v7.1 withdrawal of capital? : 
25 A She had not. 
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2 Q Did you state that fact at the meeting the i 


next day? 


4 A I did. : 
5 Q What was the response? 

6 A I questioned what good it would do for me to 

bi sign such an extension on behalf of my sister because 

8 she had never even given a notice of withdrawal, and -- | 
9 Q Whom dic you question? Do you remember? 
10 A Whomever might have been sitting next to me or | 
11 perhaps Mr. Steefel who was conducting the meeting. And 
12 they responded that it would really look godd for the 
io Stock Exchange if Jeanne -- if I signed for my sister on , 
14 her behalf and if Mabel signed on her own behalf despite : 
15 the fact that they had not given notice of withdrawal 

16 because it would be an indication of the solidarity of 
17 the limited partners in this situation. 

18 So I did sign that request for an extension, , 
19 whick I believe was a request for a 30-day extension | 
20 of the warning letter that had been received. | 
21 MR. GLATZER: We are faced with the problem | 


of a "they." We don't know who was at this meeting 


I move to strike on that basis. 


a“ = 8 8 


and we don't know who was speaking. | 
| THE COURT: Mr. Steefel was identified as one. 
| 
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2 Anybody «lise? 

3 THE WITNESS: I know Mr. Frank was at the 

4 meeting. I know Mr. Levy was at the meeting. He was 

5 a trustee. Estate of Morris Newburger. I know Mr. 

5 Donald Newborg was at the meeting. Mr. Willard Irle 

7 was at the meeting. 

8 THE COURT: Mr. Gross, who made the statement 

9 | “Tt would look good for the Stock Exchange” and so on? 

10 THE WITNESS: I truthfully cannot precisely 

il point a finger. | 
2 | THE COURT: All right. | 
13 | MR. GLATZER: I make a motion to strike. 

4 | THE COURT: No. 

15 | Was this in the meeting generally? 
| 16 THE WITNESS: Yes. We were sitting at a confer- | 
W ence table. 

’ 18 THE COURT: Denied. ! 

19 MR. GLATZER: -Has it been established that at 

20 least any of my clients were there? I don't know if 

21 any of the other defendants on the counterclaims were | 

2 there. 

oe - HE COURT: That may be. I'll permit it to 

24 stand. : 

rae Q Going back, Mr. Gross -- I am going to show you : 
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2 some documents. I show you GGGG for identification and 


ask you to state what that is. 


4 A This is a copy of a letter I wrote on September 


29, 1970, the day before my resignation was to become 


6 effective, in which I gave notice that I hereby withdraw 
7 all of my additional capital and require that payment of 
the full amount of my additional capital be made tome 


forthwith. 


I sent this to the executive committee, 


11 Newburger Loeb & Company. 
uw | MR. MANDEL: Offer it in evidence. 
13 | Any objection? 
14 MR. SHAW: Objection on behalf of Aixala. 
15 MR. GLATZER: Objection on behalf of Muh. 
16 THE COURT: It will be received. 
W MR. ESTERMAN: Objection. 
xx 18 (Defendant's Exhibit GGGG received in evidence) 
19 Q What is HHHH, Mr. Gross? | 
20 A This is another letter I wrote to Newburger | 
21 Loeb & Company on October 28, 1970, in which I referred | 
aoe to the articles of limited partnership and demand is 
23 hereby made for the payment of 15% of the amount of 
| 
24 committed capital standing in the name on the books -- 
25 in my name on the books of the partnership at the 
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effective date of my withdrawal as a general partner of 
the partnership. And I further reminded them-- 

MR. SHAW: Objection, your Honor. Don ‘t 
these letters speak for themselves? 

THE COURT: Yes. 

MR. MANDEL: I offer it. 

Q I show you IIII, Mr. Gross, and ask you to 
state what that is. 

A This is a letter in which I demand the payment~-- 

Q What is the date, please? 

A October 28, 1970, to Newburger Loeb & Company 
and I demand payment of the interest that had accrued to 
my account from July 1, 1970. 

Q Does that bear a receipt on it? 

A "Received by Fred Kayne, partner, for Newburger 
Loe> & Company." 

MR. MANDEL: I offer it. 

MR. SHAW: I object to both of these defendant‘s 
documents on behalf of Aixala. 

MR. GLATZER: I object. 

THE COURT: Received, subject to connection, 
where there is an objection. 

(Defendant's Exhibits HHHH and IIII received 


in evidence) 
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2 Q I show you Defendant’s Exhibit N and ask what 

3 that is. 

4 | A This is a letter I wrote to Newburger Loeb & 

5 Company on November 23, 1970 in which I state-- 

6 | MR. SHAW: Objection. ) 
7 A -- the demands I had previously made. 
8 MR. MANDEL: I offer it. 

9 | MR. GLATZER: I object on behalf of Mr. Muh. 

10 MR. SHAW: Same objection that I previously : 

ll made, your Honor. 

12 | MR. ESTERMAN: Same objection as before. 

13 THE COURT: I'll take it subject to connection. 

xx 14 (Defendant's Exhibit N for identication was : 
15 | received in evidence) 
16 Q Mr. Gross, from the date of your resignation 
7 from Newburger Loeb & Company to the present day,have 
18 you received back one penny of your capital? 

19 A I have received neither capital nor interest. 

20 Q Now, you -- before I went back with these ex- 

21 hibits, had been telling us about a certain meeting where ; 
= | you signed an extension on behalf of your sister Jeanne. 

23 Am I right that you fixed the date of that as 

2A some time in November? 

25 | A I think it was November 19. 
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Q What happened next, Mr. Gross? 
A Some time just after the middle of December, | 


I received a telephone call from'Mr. Golenbock and I was ) 
informed -- 
MR. SHAW: Objection to everything after the | 
word "informed." 
MR. MANDEL: I'll rephrase it. 
Q As a result of that telephone call, did you 


do anything? 


A I retained you, Mr. Mandel, as my attorney. 
Q In connection with what? 
A In connection with the proposed reorganization 


or should I say the proposed transfer of the assets of 
Newburger Loeb, t’« partnership, to a new corporation 
known as Newburger Loeb & Company, Inc. 
Q At that time, in December, was any written 
proposal called to your attention? 
A Yes, sir. 
Q Do you have that? 
A No, I don't have a copy of that. It has been 
in evidence in this courtroom. It was, I believe, given 
to you and you showed it to me. It was the letter and 


proposal »f December 17, 1970, under cover of a letter 


by Mr. Robert Newburger to the New York Stock Exchange. 
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- MR. SHAW: I placed that in evidence, your 


I show you Defendant's Exhibit V. 


Mr. Rothman, you Say this is in evidence? 


nm 


Under a different designation, 


MR. ROTHMAN: 


another copy of that. 
8 Q I show you Defendant's Exhibit V for identi- 


9 fication and ask you if this is the document you refer 


to. 


ll A This is the copy of the document. 

12 MR. MANDEL: Shall If mark this, just to make 
13 | sure that we are not missing ~~ 

4 ; MR. SHAW: If you show it to me -~ 


MR. ROTHMAN: It is in evidence as Plaintiff's 


Exhibit 97. 
17 MR. MANDEL: i think it is in evidence, too, 


18 but I think the record should identify it. 


MR. SHAW: I think it is in evidence, your 


20 Honor. If you want to wait, I'll find it. 

21 MR. MANDEL: Mr. Rothman says it is Plain- 

“= tiff's Exhibit 97. Subject to correct, let's do it 

2 that way. 

“A THE COURT: All right. 

25 Q What happened next, Mr. Gross? ! 
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Directing your attention to January 15, I 

ask if anything happened on that date. That is January 

23, 197i. 

A You informed me-- 

MR. SHAW: Objection. What Mr. Mandel or 
somebody informed him -- 

MR. MANDEL: He is talking about a meeting. 

MR. SHAW: That is different from what he is 
saying. 

THE COURT: When is this, now? 

MR. MANDEL: January 15. 

THE COURT: Yes? 

MR. MANDEL: 1971. 

Q What happened on that date? 

THE COURT: What happened? 

A I attended a meeting at your office. The 
meeting was attended by myself, Mr. Mandel, Mr. Robert 
Persky, Mr. Robert Newburger, Mr. Paul Risher. 

Q And what happened at that meeting? 

A Mr. Risher -- well, of uauned keie came, and 
Mr. Risher or Mr. Muh told us that they had asked for 
the meeting so that they could guide us <shrough the 
balance sheet and show us -- 


Q The balance sheet of what? 


Ss © See 


| S570 
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a Of Newburger Loeb & Company, and show us the 
condition of Newburger Loeb & Company as they represented 
it to be, and to show us this for the purpose of impressing 
upon us the seriousness of Newburger Loeb's plight. 
You informed th that I had recently enough 
been a partner of Newburger Lous that I was quite 
familiar with the affairs of Newburger /.v0eb until such 
time as I resigned as a partner, which would be September 
30, 1970, that I had a very good grasp t. what had been 
the general tenor of this Wall Street-- and in the inter- 
vening fw months, and that I had a very good idea of 
what had been the progress or condition of Newburger 
Loeb during thatitme, and especially with this change 
from a clearing to a nonclearing entity that I was not 
interested, and that you and I were not interested in 
going through their balance sheet, that we had our own 
opinions as to what the conditior.s of the firm probably 
realistically were. 
Q Was this meeting of January -~- 
MR. GLATZER: I move to strike on behalf of 
Kayne and Sloane, who were neither partners nor in at- 
tendance at the time of the meeting. 


THE COURT: No, I'll take it subject to con- 


nection. 
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2 Q In this meeting on January 15, was any refer- 
3 ence made to a plan for the sale of the assets ©. the . 
4 business? | 
5 A Well, at this time they already had -- avi I 
6 don't know whether you had already received it or re- | 
7 ceived it at that time -- the -- what has been called ! 
8 the draft agreement of December 36 or 31, 1570 was 
9 already in existence. 
10 Q And did they solicit your approval on behalf 
ll of that agreement? 
2 MR. SHAW: Aren't we leading at this point, | 
13 your Honor? : 
14 THE COURT: Yes. | 
15 What did they say about it? | 
16 Q What was said about that agreement? 
- A Well, they, I think, knew at that time that | 


18 Mrs. Donoghue was declining to go along, and Mr. Persky 
said that it would be in my best interests, in his 
opinion, to go along with the deal as it was structured, 
go along, therefore. with a deal in which I was spe- | 
cifically excluded from any consideration for my capi 


to convince my sister to go along and to convince Miss 


u os & 8 


tal, to go along with that deal as it was structured and 
Bleich to go along hecause they had many claims that they 
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a might bring against me, there was a Buckley claim, there 

3 were other claims, and it wouid be in my interests not 
4 to be tied up-in litigation for a long,long time, and 
5 | to be free to work in the street as I saw fit. 

6 | I at that time stated that I had no interest 


i in their deal, that I thought their deal was designed 


8 to steil the firm from the people who had money in the 

9 firm, that they had proffered a deal in which the general |, 
10 partners would be bribed for giving the control of the 
11 company to new people who had very little money at stake, 
B that these new people would have the use of almost five 
13 million dollars worth of assets at substantially no 

14 risk at all from which they could only profit handsomely, 

15 that in payment for getting this use, the general part- 

16 ‘ners would receive large forgivenesses of their indebted- | 
WV ness, and I had no interest in the deal, I wanted no 7 
18 part of the deal, and that if they just give me my 7 
19 money, they could keep their claims agains. me, they 
20 ‘could have it botk ways. | 
21 And Mr. Persky came back and very strongly ; 
2 | said that there is this Buckley claim that I was per~ 3 
23 | sonally involved in that they had gotten from the | 
24 Buckleys, that there are other allegations cf malfeasance, 
25 | and while Iwas a partner of the firm, and that these are 
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to be taken very seriously by me, he wanted me to take 
them very, very, very seriously. 

And he suggested that I was not taking them 
seriously enough. 

And he told us again, of course, that if we stood: 
in the way of the deal that I would be involved in nothing 
but suits for a long, long time thereafter, if not al- 
most forever. 

I remember that the parting cana. on my part 
at least, was that I invited him to keep his claims 
against me and that I, rather than go along, would much 
prefer that the partnership go into liquidation and I 
thought that would probably be fairest and best for every~ 
one concerned. 

Q Did Mr. Mandel say anything about the claims 
against you? 
A Mr. Mandel indicated similarly that these 


claims were, in his opinion, from what he had heard of 


‘them, frivolous, without substance, and that as long as 


I received my capital that was at stake in the firm, or 
if they chose to go into liquidation, it didn't matter, 
they could keep their claims, we were not going to bargain : 
away just for a release from this kind of threat. 


Q Now, who left the meeting first? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


lechasstnccmtic sects 8 2 BRON eR Sea st 
amen —_—— ES CRESS. SS NST S/R SENECA ESE PP ACE WR BAR EM AO NO IRE EELS NN MEE TN 8 


Se Svs A 


SS NNER aN 


983 
45 


1 | jg:mg 202 Gross-direct A. rd o 

é | A Mr. Kayne- - I'm sorry, Mr. Mugh, Mr. Risher 

3 and Mr. Persky left and we remained in the office dis- 

4 cussing -- , 
5 Q You and Mr. Mandel, you mean by "we"? : 
6 A Correct. 
7 Q What happened next? | 
8 A Within about ten minutes I received a telephone 

9 call from Mr. Charles Sloane in California. Mr. Sloane : 
10 informed me that they had just received a report. 

11 Q Who is "they"? 

12 A He and Mr. Kayne. That he and Mr. Kayne-- I'm 

13 sorry, Mr. Kayne was in that office with them -- had just 

14 received a report from Mr. Persky, or one of the other 

15 participants in the meeting, of our meeting with him, and 

16 he said to me-- he told me that "Charlie, I've lost | 
7 money here. If you kill this deal, we are going to sue 

18 you. You will be sued for a long time. You may never get | 
19 out of the courts." 
20 Sloane started to get quite hysterical and I 

21 distinctly remember holding the phone out so that you l 
a could hear the voice from across the room, and I never 
23 | did get a chance to respond to him. He hung up. 
24 MR. SHAW: Your Honor, is it understood that 

2 these two conversations, the conversation in the office | 
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and over the telephone, are subject to connection? 
THE COURT: Yes. Those are not organized 
meetings involved. That is correct. 

Q Mr. Gross, what happened next? 

A About a week later, I believe the date was 
January 23, I received a telephone call from Mr. Fred 
Kayne and he asked me to meet with him over coffee after 
the market closed in Schraffts Restaurant in Broad Street. 

Q And did you have that meeting with Mr. Kayne? 

. did. 

Who was present? 

Just Mr. Kayne and myself. 

What -- 

MR. SHAW: Same objection, your Honor. 
MR. GRUTMAN: Same objection. 


THE COURT: I'll take it subject to connec- 


What did he say and what did you say? 

Mr. Kayne told me that he wanted me to with- 
draw my objections to their deal, that the deal would 
go through whether or not Mrs. Donoghue gave her con- 
sent, that he had prepared or was in the process of pre- 
paring suits against me in California and that, of course, 


if I consented to the deal, he would not vile such a suit. 


s 
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I told Mr. Kayne that I had no more stomach 
for the deal then than I had previously, that I felt 
that the firm could be liquidated and I felt certain 
that for my personal behalf that if the firm were 
liquidated my position was such that I would receive 
payment of my capital. 


That was the essence -- 


Q Did you make any mention of the limited partners 


in liquidation? 

A Well, besides receiving’ my capital, I also 
informed him that I thought that most. everyone who still 
had capital in the firm would get it out. And I think 
I also reminded him of the debts of the oleae partners 
as one of the sources of additional capital for the part- 
nership. 

Q Now, were the staements that you made to Kayne 
about your opinion as to what would happen in liquidation 
your honest opinion? 

A It was. 

Q Is that still your opinion, Mr. Gross? ' 

A It was my opinion then. It is my opinion now. 

Q will you explain your opinion? 


MR. SHAW: Objection. 


THE COURT: What is the reason for the objection? 
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examined and that is revealed, that goes then to the 
weight to be given his opinion. 

I overrule the objection. 

Mr. Esterman, are you going to be using this 
from time to time or shall I just hang on to this? 

MR. ESTERMAN: You may hang on to this. 

THE COURT: What is the question now? 

MR. GRUTMAN: Give us your reason for the 
opinion that everybody would get their money out in 
liquidation. 

MR. MANDEL: I didn't say quite that. 

THE COURT: Do you have the question in mind? 

MR.MANDEL: Yes. 

THECOURT: Can you put it again? 

Q What was the basis for your opinion? 

A I at that time had seen some of the balance 
sheets that were being proffered by the persons running 
the affairs of the partnership and it has since been 
confirmed by my study of the Peat Marwick Mitchell -- 

MR. GRUTMAN: Objection, your Honor. That can't 
be a basis of an opinion then. 

MR. SHAW: He is testifying with respect to 
his opinion then, I understand. 


THE COURT: Yes. 
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I sustained that objection. 


3 MR. MANDEL: He said then and now. 


4 MR. SHAW: Then I object on the ground of 


6 THE COURT: No. Let's stick with one time or 


the other. 


8 I sustain that objecti?n. All right. 


Mr. Gross, what was the basis for your opinion? 
This is in or around the 15th of January, 1971. 


11 THE WITNESS: Well, my own interpretation of 


the figures that were being presented in the various 


13 balance sheets that were being proffered, mostly by 

4 Mr. Risher and Mr. Muh to the meetings, some of which ! 
16 Mr. Mandel attended and which I had seen these balance 

16 sheets, my personal belief of what the true state of | 
7 the affairs of Newburger Loeb was, the fact that I knew 

18 that the immense sums of money were owed by general 

19 partners, each and every one of whom would be receiving 
20 large tax refunds and my knowledge of what happened to 

21 various aspects of a brokerage firm, especially a non- 

“ clearing brokerage firm, one of which I had personally 

23 liquidated, Gross & Company, what happened to a nonclear- 

2A ing brokerage firm as regards to the assets of the trade 

25 and what had been happening in the street regarding the 
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< purchase and sale of producing officers by various firms 
3 | because,as I have explained,many firms were in this kind 
4 of trouble and their offices were being sold between 
5 one and the other,had in fact made an offer of my own 
6 to MacDonald & Company to purchase an office of theirs, | 
7 had the benefit of knowledge of what-- of the terms on | 
8 ' which the lease obligation that Newburger Loeb had 
9 entered at one New York Plaza and the terms on which that 
10 had been settled, with a partial reference to other lease 
11 obligations. | 
12 There was a fund of knowledge that I had gen- 
13 || erated in twenty some odd years in the street from managing 
14 my own firm, from managing Newburger Loeb & Company, from | 
15 being aware of the customs and practices and what was | 
16 happening in the street, that led me to the opinion that | 
7 a liquidation of a firm such as Newburger Loeb, which was 
18 a nonclearing firm at that time, would be much different 
19 from the liquidation of a clearing firm. ; 
20 i 

| 

| 21 
29 i 
s 
, 
" | 


f i 
i 
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2 THE COURT: You think it would be a good 

3 idea to take a five minute break here? 7 

4 Ladies and gentlemen, we are prepared to sit | 

5 late tonight. Do you think a five minute break might be 

6 | in order? 

7 | MR. MANDEL: I think that would be in order. , 

8 | THE COURT: We will take a five minute recess. : 

| 

9 (Recess) 

10 (In open court - jury present) | 

11 THE COURT: Proceed. | ) 

12 BY MR. MANDEL: , 

13 | Q How did your meeting with Mr. Kayrc end? 

14 A A total lack of the meeting of the minds. I | 

15 had stated my position; he stated hisp there was nothing | 

16 really further to be said and nothing really further was 

7 said. | 

18 Q Now, I am not asking you, Mr. Gross, to tell 

19 us about meetings that occurred during Pebruary that you : 

20 did not personally attend, but did you personally attend ) 

21 any meeting in February of 1971 with regard to the proposed 

22 Newburger, Loeb deal? i 

23 A I attended a meeting at the offices of Golenbock | 
| 

24 & Barell, I think on the afternoon of February 28, 197i< 
| 

25 Q Who was present at that meeting to the best of 
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2 your recollection? 

3 A A host of people. Yourself, Mr. Silverman, 

4 Mr. Persky, Mr. Muh, Mr. Robert Newburger, and attorney ! 

5 for Robert Newburger, a member of the Rosenman firm, and ! 

6 I don't know whether it was Mr. Burak or not; I think Mr. 

7 Andrew Newburger, Mr. Albert Dworkin, Mr. Dworkin's | 

8 attorney, a Mr. Lewis, Mr. Donald Newborg, Mr. Arthur , 

9 Richenthal, Mr. Ned Frank, I think Mr. Robert Stern. 

10 I don't remember who all else. 

11 Q Was Mr. Risher present? 

12 A I do not believe so. 

13 Q Was Mr. Muh present? | 

14 A I mentioned him. 3 

15 0 Mr. Persky? | 

16 A Yes, sir. | 

17 | Q And what occurred at that meeting? 

18 A An effort was made to reach some accommodation | 

19 between my position and that of the people who wanted to 

20 go forth with the transfer, and a plan of-- 

21 Q About how long did the meeting last? | 
| 22 A Certainly a few hours. I can't be precise. | 

23 There was much discussion back and forth and a plan by 

24 which we might settle our differences was tentatively fixed. — 

25 Q And didthe meeting end on that note? 
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It did. 


A 


Q And was it understood that the proposals were 


4 subject to approval by others not present at the meeting? | 


A That is correct. 


Q And -- 


7 A That was on their behalf. Mrs. Bleich was 


8 present at the meeting. On our behalf there were no further 


persons to consult. 


10 Q And subsequently were those proposals rejected 
11 by others who were not present at the meeting? | 
12 A Starting the next day and then certainly within 
13 the 48-hour period we started to hear that the agreement 
probably would not be acceptable to everyone. 
First we heard it was one person objecting, 


we nes 
nan he 


16 then another,and ultimately we heard that it was Mr. Kayne 

W objecting. The first persons were Mr. Roggenburg and Mrs. 

18 Shirley Newburger. 
19 Q What happened next? | 
20 A The deal went through and on February 16, L972 

21 I was served with a summons and complaint that commenced 

2 this action. 

a Q On the Buckley matter? 

2A A The Buckley claim of Newburger, Loeb, Incorporat ' 
25 as assignees of David and Mary Buckley versus Charles Gross, 


| 
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Mabel Bleich and Gross & Company. 


Q Were you also served with papers in a California | 


litigat_on? 

A Yes, yes. On the night of February 8th in 
fact I was served at home with papers -- I guess you call 
it a summons and complaint -- filed by Mr. Kayne and Mr. 
Sloane in federal court in California. 

Q Now, what was the ultimate disposition of the 
California litigation? 


MR. SHAW: Objection. Isn't it in evidence 


already? 
MR. MANDEL: I withdraw it. We have it before 
the Court. 
Q The complaint that was served on you regarding 


' 


the Buckley matter was. served on behalf of whom as plaintiff - 


A Newburger, Loeb & Company, Incorporated. 
Q And when that was served on you were any claims 
against you asserted other than the Buckley claim? 
MR. SHAW: Objectic... your Honor. The pleading 
speaks for itself. This is just argument. 
THE COURT: That has been established, Mr. 
Mandel. Sustained. 


Q Mr. Gross, I would like to talk about the’ 


history of the FP -kley claim. Was Buckley a customer of 
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fay 


Gross & Company while Grdss & Company was clearing through 


of .962through the close-down of trading of Westec in the 


Newburger, Loeb & Company? 
4 A For a portion of the time. | 
Q Puring what ane | 
6 A Buckley did business with Newburger, Loeb | 
7 | through Gross & Company probably commencing in the spring | 
| 


latter part of August 1966. 


10 Q Now, did you personally ever have any contact 


11 with Mr. Buckley or Mrs. Buckley? | 

12 A I never met nor spoke with Mr. or Mrs. Buckley =: 

13 prior to Mr. Buckley's appearance in this 7zourtroom or in 
14 the courtroom upstairs at the outset of this trial. | 7 

15 Q Many long weeks ago. 

16 ». Pardon me? 
AG C Many long weeks ago. 


12 | Now, Mr. Gross, will you explain the term 
| clearing house. 


a 

DN | A The term c!caring house? 
21 | Q Cleaving house. 
22 | MR. GRUTMAN: We have had ail this before, your | 
3 | Honor. 
A THE COURT: This would be cumulative. 

5 MR. MANDEL: Let me just ask one question, to | 
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quote a famous one questioner. “a 

Q Based on your canecienns and knowledge of the 
customers of the trade, which house is the broker of 
record, the clearing house or the originating house? 

A No question it is the clearing house. 

Q Now, which house has the responsibility for 
compliance with the rules of the Stock Exchange and the 
appropriate regulations of the United States and the 
Securities Exchange Commission? 

MR. SHAW: Objection. 

MR. GRUTMAN: We have had this too, your Honor. 
MR. SHAW: The witness has -- 

THE COURT: I sustain the objection. 

Q Now, during the time that Gross & Company 
was clearing with Newburger, Loeb & Company, were you 
aware of any activities on the part of Newburger, Loeb & 


Company in connection with compliance? 


A Yes. 
Q What were those activities and practices? 
A I was personally aware that, for lack of a 


better phrase, a blotter, a compendium of every transaction 
made on behalf of a customer through Newburger, Loeb & 
Company, whether made by Newburger, Loeb's own personnel 


or through one of the many firms that cleared through 
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Mr. Morris Newburger and Mr. Robert Newburger every ee 
as eickis as it could be prepared or completed after the 
close of trading. 

Trading in those days ended at 3:30 p.m. 

It generally would be on their desk at about 4:15. 

I know that these lists of transactions were 
daily reviewed. I know that when any of the partners of 
Newburger, Loeb had any question relevant to any transaction | 
made by, +> member of my firm or an employee of my 
firm, it would most often go directly to the person whose 
account or who handled the account. Not necessarily to 
me, not necessarily to a partner but directly, if it was 
an employee, to that employee inquiring directly of the 
employee about the trade -- 

MR. SHAW: Objection, your Honor. This is not 
evidentiary. This is testimony with respect to a procedure 
that sometimes may occur and sometimes might not occur. 

THE COURT: He is testifying to the practice 
as he saw it in Newburger, Loeb when he was in their space 
on their floor. 

MR. SHAW: My objection is that it is not 
with respect to a practice. It is with respect to seething | 


that sometimes occurs. 
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2 THE COURT: I will let you cross examine : 

3 on that. ! 

4 THE WITNESS: I know that when the New York 

5 Stock Exchange or the American Stock Exchange or the ! 

6 Securities Exchange Commission or any regulatory body had | 

7 any question concerning activity in a stock, they went to | 

8 Newbairger, Loeb for their information concerning the | 

9 transaction. 
10 Newburger, Loeb, through one of its | 
11 partners, usually Morris Newburger, sometimes Leo Stern 
12 or Robert Newburger, would generally go directly to «tne ! 
13 registered representative, the person involved in handling 
14 the account, would get that information and transmit it | 
15 to the regulatory body. The regulatory body, generally ! 
16 the Stock Exchange, looked to them for the information; 
17 did not look to Gross & Company. And, of course, Newibce. | 
18 Loeb had a very effective control in that all orders went | 
19 through Newburger, Loeb's order room to a partner of | 
20 Newburger, Loeb on the floor of the New York Stock 
21 Exchange. | 
22 And very often any order so transmitted -- not | 
2B very often, in terms of number of orders, but when it occurrd: 
“4 the head of the order room or perhaps a Newburger, Loeb | 
5 partner on the floor of the Stock Exchange would directly 

| 
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call to question an order. 


Q You mean -- 


4 A They had control of the order before the trans- 
action took place. 
6 | Q If there was any question they would raise it; | 
is that correct? 

A That is correct. Sometimes a question would | 
arise later. 
we Q Now, during 1962 at ary time did anybody in | 


Newburger-. Loeb & Company raise any question with regard 


2 to any transaction or any series of transactions in the | | 
13 Buckley account? 
14 A No, sir. | 
15 Q - Anytime in 1963 did anybody in Newburger, Loeb | 
16 & Company raise any question about any transaction er any 
7 series. of transactions in the Buckley accounts? : 
18 A No, sir | 
19 Q In 1964, did anybody in Newburger, Loeb & | 
20 Company at any time raise any question about any transaction | 
| 
21 or any series of transactions in the Buckley accounts? 
22 Zs No, sir. 
| 
3 Q Ts that same true of '65? 
2A A Yes, sir. : 
26 Q Is the same true of '66? | 
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4 A Yes, sir. 
3 Q Now, are you fant tiag with what happened to | 
4 Westec? | 
5 A Yes, sir. | 
6 MR. MANDEY.: |Your fonor, I am going to ask the 
7 Court to take judiciai notice of two cases involving 
8 Westec which give the beckground to what happened there | 
9 which I think is importaat to an underz*anding of this ! 
10 case. | * 
11 MR. SHAW: Objection. | 
2 MR. MANDEL: This Court is certainly °°: — 
13 empowered to take f¢udiciz] notice of public facts, including __ 
14 facts set forth in tuticial decisions. : 
15 MR. GRUTMAN: I fon's believe that: is something i 
16 which is the subject of judicial ;¢tice, your Honor. , 
17 MR. SHAW:. In fact I don't think there is any | 
18 question regarding that, your Honor, and Mr. Mandel's 
19 argument before the jury has no basis whatsoever. 
You take judicial notice of statutes and law, | 
21 not decisions whic: set ferth facts in other cases. This | 
ee case is to be tried on the evidence here. : 
23 THE COURT: Relying on Mr. Esterman's Bible : 
2 here, let me have a lock... : 
p>) (Pause) . 
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2 MR. SHAW: Your Wonor, could Mr. Mandel | 
3 furnish us with a copy of the proposed evidence as well so | 
4 we could be looking at it whiie the Court is looking at 
5 it? 
6 Is there more than one decision? 
7 MR. MANDEL: Yes, two decisions about the Westec | 
8 scandal which set forth -- | 
9 MR. GRUTMAN: Please, Mr. Mandel. | 
10 MR. MANDEL: Please what? | 
11 THE COURT: Gentlemen, be quiet please. | 
12 Mr. Mandel, I think I would have to do some 
13 pushing to get these opinions into Rule 201-B. Therefore, | 
14 at this point in my discretion I am going to exclude 
15 them. 
16 MR. MANDEL: Would your Honot take newspaper 
wv accounts? 
18 MR. SHAW: I'd objectto that; newspaper, cnt aviad 
19 | and radio too. 
20 ; MR. MANDEL: How are we to prove what happened | 
21 in Westec? : | 
MR. SHAW: I would like to have no more argument | 
with cespect to this fact so Mr. Mandel can get some 
opportunity to put. in something that comes from a newspaper | 
| 
20 article before the jury. 
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THE COURT: Mr. Shaw, let's not have ~ y Ay 
argument of this kind. 
Mr. Mandel, all I am prepared to say is that 
I do not accept these authorities under the rubric’ of 
judicial notice. 
MR. MANDEL: Will your Honor hold this open 
overnight?. 
THE COURT: I will. I will hold the subject 
matter overnight. 
MR. GRUTMAN: Judge, I die gracefully. Can't 
Mr. Mandel do that? 
BY MR. MANDEL: 
Q Mr. Gross, are you familiar with what happened 
with the Westec stock? 
A I am. 
Q Will you tell us what happened? 
MR. SHAW: Objection. 
THE COURT: Overruled. 
MR. SHAW: Isn't this a way of getting.in 
hearsay? Maybe it is based on what he heard on the radio 


or from television. 


THE COURT: Let's see what he heard. Mr. Jordon 


was asked what happened to it, Mr. Newburger was asked 


what happened to it. Mr. Gross may be asked, to the extent 
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2 it is competent, what he knows what happened to i; 


3 MR. SHAW: At the present time or then? 


THE COURT: I do not know. 


5 MR. SHAW: I object if it is at the present 


time, your Honor. That is just hearsay. 


THE COURT: Overruled. 


THE WITNESS: I observed that in a period of 


very few days near the latter part of the life of Westec 


10 as a listed security on the Am.vican Stock Exchange -~- 


ll THE COURT: This is 1966? 
12 | THE WITNESS: Yes, in 1966, during August of | 
13 1966, the price of the stock dropped rather sharply, which 2 
4 is not necessarily rare occurrence for a volatile stock; : 
15 that upon arrival in work in the latter part of August the : 
16 announcement was made that Westec trading had been sci adak 
W by the American Stock Exchange, shortly followed by an | 
18 announcement of suspension from all trading of any kind of | 
_ 19 the Securities and Exchange Commission. 
20 From that point on many stories started to | 
21 eminate -- | 
22 MR. SHAW: Objection, your Honor, to tories. , 
A) THE WITNESS: <-<- from the press about official | 
| 
2A reports concerning -- 
25 THE COURT: I am not going to let you get into | 
| 
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what the stories are at this point. 2569 

Q Did Westec remain barred from trading for a 
period of years? 

MR. SHAW: All that has been established, 

your Honor. 

A Westec was barred from trading until May 1969. 

Q Between the time Westec was barred from trading 
in 1966 until you joined Newrurger, Loeb & Company in 
1969, did Newburger, Loeb & Company or any of its 
representatives ever make any demand or request of you or 
Gross « Company that Newburger, Loeb be reimbursed because 


of any of its losses or because of anything in the Buckley 


account? 
A They did not. 
Q And that is true during the entire period from 


the middle of '66 until the beginning of 1969; is that 


correct? 

A That is true from that period through February 
46, 1971. 

Q Now, if Newburger, Loeb & Company had asserted 


any claim against you or Gross & Company with regard to the 
Buckley account or Westec, would you have become a vartner 
of Newburger, Loeb & Company? 


MR. SHAW: I object. It is speculative. It is 
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- the state of his mind. It is self-serving. He can say 


anything and there is no way to cross examine a witness on 


that, what would he have done if. 


MR. MANDEL: The state of the mind is like the 
state of the stomach. It is subject to cross examination. | 


It is a vital fact in this case. 


8 MR. GLATZER: This is a negative fact. If 
9 something would have happened what would you have done. | 
- i. THE COURT: I think in this case I am going to 

1 permit it. You may answer it. 

12 A Obviously not. I don't think they would have 

13 asked me and I know I would not have accepted an invitation | 
“ to become a partner if they were suing me or dunning me for 
15 monies of any kind. : 
16 Q Did you have any responsibility in your view | 
W to Newburger, Loeb & Company for any of their losses on 
18 | ee , 
19 MR. GRUTMAN: Objection, your Honor. | 
20 THE COURT: Sustained. : 
ot Q What knowledge did you have of the Buckley | 
22 | situation during 1969? | 
23 A Well, when I -- I think I had an awareness | 
2A that this was still an open account on Newburger, Loeb's 
" | 


book. I think I knew that Newburger, Loeb had set up their |, 
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own reserve against the debit balance that was owed and I 


don't know really what else I knew. This was not my affair. | 


I did not handle it. I knew it was being handled by Mr. 
Leo Stern, for instance. And I had the awareness, or what 
have you, that it was sort of lying fallow until such time 
as Westec reopened. 

Q When Westec reopened, and by that I take it you 


mean was readmitted to trading? 


A Yes, readmitted to trading as Texsim Corporation : 


Q Did you have anything to do with any decision 
on the part of Newburger, Loeb? 

A I was in no way involved. 

Q Do you know who it was in Newburber, Loeb 
& Company who was handling the Buckley account at that 
time? 

A As I testified, Mr. Leo Stern. I was aware that 
Mr. Leo Stern was handling it and what Mr. Leo Stern sub- 
sequently did tell me is that he had ordered the stock not 
to be sold. 

, MR. GLATZER: I think there might be a lead man 
statute problem with that. 

MR. GRUTMAN: He is a party. It has to come 

in even though we object to it. 


THE COURT: i will think about that but I do not 
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see that. | 
Q Did there come a time when you directed that 


the Buckley debit be pursued more forcefully? 


A Yes. 
Q When was that? 
A I think that was in the latter part of 1969 | 


after I had become managing partner. Very probably rought | 
to my attention by the Peat, Marwick, Mitchell audit as of 
November 2nd when I realized that this item was still 
outstanding and the stock had long since reopened for trading 
and I “2lt it was certainly incumbent upon Newburger, Loeb 
& Company, of which I was managing partner, to pursue the 
Buckleys for a payment of their debit balance. 
And I encouraged or I spoke about it and I 
think that I encouraged Mr. Stern and Mr. Miles, who was 
then in our employ, to pursue it more forcefully. 
Q Now, do you recall a meeting with Mr. Jordon 


in 1970 concerning the Buckley matter? | 


A I do. | 
Q How did you come to attend that meeting? | 
A That was after I had returned from vacation on | 


August 31, 1970 and sometime shortly after that I was asked, 
I think by Mr. Miles, it may have been Mr. Silverman, if 


I would con act Mr. Jordon, who had been my partner and who 
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was then employed at another brokerage house and if I would 
ask him to attend a meeting at Newburger, Loeb & Company. 

And whoever it was that made the request of me 
also requested that I be present at the meeting because 
they felt that my presence would make Mr. Jordon more at 
ease and more willing to talk openly. 

Q Now, what was your status in the firm that 
time? 

A Well, I was still a partner, albeit I had given 
notice of withdrawal which was to be effective a couple of 
weeks hence. I had no functions in the firm. I had no 
functions in the firm from the time I had resigned as 
managing partner August llth and gone on vacation a couple 
of days later. 

Q Now, how long had you known Mr. Miles? 

A I knew Mr. Miles as of whenever he came to work 
for Newburger, Loeb which I think was approximately 
December of 1969. 

Q Did you have any prior acquaintance with Mr. 
Miles? 

A No, I had not even been responsible for the 
interviewing and selection of Mr. Miles. 

Q Since your leaving Newb urger, Loeb & Company, 


on how many occasions have you seen Mr. Miles? 
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2 A Excluding his appearances in this courtroom, 
3 once. . 
4 Q Now, when was the first time you ever heard that | 
5 | the Buckl.«ys had a chirning claim? . 
6 A I was probably informed of it either Lae 
7 upon my coming back from that vacation on August 3lst, yarn. | 
8 whenever it was that either Mr. Miles or Mr. Silverman 


| : 
9 asked that I contact Mr. Joxdon and invite him to a meeting, 


‘and it is possible that I was told of it in the day that 
11 intervened between I guess Mr. Silvermar's receipt of the : 
12 | answer on August 13th and my going on vacation on August : | 
13 | 14th. : 
14 I tend to not believe that it was in that day , 
15 | but it mignt have been. : , 
16 Q Now, during the time that you were present at , 
a | Mr. Jordon's interview, was anything said about the | 
18 | possibility of a claimover against Gross & Company? | 
19 A - During the meeting nothing was said whatsoever } 
Bol about the possibility of a claimover. | 
21 | Q Now, who left the meeting first, if you remember? 
| A I can't really tell you who left the meetins | 
| first but I can say that there came a time that I was the | 
only one left in the office. I think Mr. Silverman, Mr. | 
25 Miles left at the same time Mr. Jordon did, although they | 
| 
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left together and Mr. Jordon by himseIf. Perhaps even 


at that time I left to go home because Mr. Jordon would have | 
come down in the natura? course of events after the close 
of the market or after 3:30 in the afternoon. 

Q on ae you aware of the event when the ; 


Buckley file was turned over by Golenbock & Barell to Mr. | 


- Berkowitz? 
| 

A Not until sometime long after it happened. | 

Q Now, was there ever a time before the ——— 


of this present litigation on the Buckley claim when Mr. | 
Larry Berkowitz asked you for any information about the ; 
Buckley situation? 

A I never spoke nor met -- I never spoke with nor . 
ne Mr. Berkowitz until I saw him in this courtroom in 
this litigation when it was in process. 

Q Was there ever a time before the Buckley matter 
was settled -- by the way, do you know when the Buckley 
matter was settled by Mr. Persky? 

A I had been told it was on December 30, 1970 . ; 

Q Was there ever a time prior to December 30, 1970, 


when Mr. Persky asked you for any information about the 


| 


4 
t 


Q las there ever a time when anybody in the Finley 


Buckley matter? 


A There was not. 
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Kumble firm asked you for any information about the Buckley 
matter? 

A No, sir. 

Q Was there ever a time after the turnover of that | 
file when any of your partners or former partners at | 


Newburger, Loeb asked you for any information about the 


o oe [oX) w 
ee em 


Buckley matter? 


9 A No, sir. : 
Q Not a single partner? 
11 A Not a single solitary soul on this earth. 
Q No employees? 
A No one. 
14 MR. GRUTMAN: The former question exhausted : 
6 the latter one. | 
16 THE COURT: All right. 
17 : Q Did anybody consult you from the Finley, Kumble | 
18 | firm about the proposed Buckley settlement before it was 
19 | made? ' 
| A No, sir. | 
21 Q Did anybody at Newburger, Loeb consult you , 
ae : about the proposed Buckley settlement before it was made? : 
“ | A No, sir. | 
A Q Did any of your partners or former partners 
| 
5 consult you about the Buckley settlement before it was made? | 
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A No, sir. 
Q Mr. Gross, do you know what churning is? ) 
A I think I know what churning is in the sense | 


that it is referred to in the conduc’: of customer accounts 
in Wall Street. : | 


Q Now, you have told us about the Newburger, Loeb 


compliance practices. 
Did Gross & Company also have some practices 
in connection with compliance during the period it was | 


clearing through Newburger, Loeb? 


A We did. 
Q What were your practices? 
A Well, we had the same sheets and forms that 


Newburger, Loeb had for the purposes of listing every | 
transaction, and there was ar extension on those forms, 
the same as Newburger, Loeb in which the commission on the 
transaction was figured, and these forms were filled out 
by each of the persons in Gross & Company who dealt with the 
public at the close of every day and handed to either 
Miss Bleich or one of our secretaries for the computation | 
of commission, the checking of the commission that was | 
there. a | 
But they also served as a record of every 


transaction that had been initiated by Gross & Company on 
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that day. And I made it 4 practice to review these sheets 


every day that I was in the office. I, of course, since 
I spent sometime on the floor of the New York Stock Exchange, 
a chance I didn't get to the office at most for a day or 
two, I would look back to. see what had transpired. 

In effect it was a log of the business and a 
non-totaled log of the income of Gross & Company, and I 
reviewed those constantly. 

Q Now -- 

A I might add that when I did perceive something 
that disturbed me I would generally ask whoever the 
representative on the account was what it wes. Usually not 
disturbed me but something that interested me would be a 
better way to phrase it. 

Q Or raised 2 question? 

A Yes. I might want to know if nothing more than 
why he was interested in Such and such a thing, apparently 
-recommending it to customers, et cetera. 


Q In connection with the Buckley account, did 


you ever see anything which concernec you? 


a No, sir. 
Q Were you familiar with the volun of the 
account? 
A I was. I was familiar with the volume of the 
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account. I was generally familiar with the positions in 
the account. 

Q And in your opinion’ tt ‘ts the appropriate 
limit, if any, of activity in an accour:t like Buckleys' 


account ? 


um 
MR. GRUTMAN: Your Honor, I think marginal oe} 


tion. -ndicating the’: + admissibility of this witness is 
| 


still not in the record. Although he said he knows what 
churning is and has been a ssnaging parcner -- 

ThE COURT: Yes. I am ep littie concerned about 
that. We will recess, adirs and gentlemen, until 10:00 — 
in the morning. 

(Jury leaves the ¢« urtre om) 

THT CURT: O- this reccrd I ds not see that 
there is a foundation for that opinion. 

MR. M*NDEL: I may try to lay it, * may try 
to leave it. ‘ 

Your Honor, let me just say this about the 
proffer of judicial notice: 

If you will look at Wigmoreor any other book of 
evidence rather than these rules, I believe that all public 
facts and records are those of which the Court can and must 
take judicial notice, and I think that a very quick -- 


MR. GLATZFR: The fact of the decision but not 
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the lawsuit. 


the underlying facts of 
3 MR. MANDEL: You get to the question of how 


4 do you prove that World War II occurred and who won it and 


whether this happened or that happened. 
Public sources, newspapers, public reference 
books, including judicial decisions -- 

THE COURT: What is it you want to prove 
about Westec? Westec is only in this case to the extent 
that it is there to show control in one aspect and then to 
show that Newburger, Loeb did or did not do certain things 
with regard to it. 


MR. MANDEL: All that I wanted to show with 


14 regard to Westec, your Honor, and you may consider this : 3 

overnight on the question of relevancy besides an admiss- 

16 ibility, is that it was a swindle within the company and ; 

7 hundreds and hundreds of brokerage houses got caught. , 
I do this only to negative the idea that this 

is some r~ivate matter of Mr. Jordon's or Mr. Gross' or 

anybody like that. 


THE COURT: Don't you think the record already 


MR. MANDEL: I don't know that the jury knows 


| supports that? 
| that. 


eR &§ B SB 


MR. SHAW: The record doe:, your Honor. 
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MR. GRUTMAN: You have the great debacle of 


‘the century, the scandle of Wall Street. It is all there, 


your Honor. 
THE COURT: If you want to make that argument, 
I think the record is replete with it. 


MR. MANDEL: If I can make that argument then 


I don't need these decisions. If I am permitted to state 


that it has one of the big scandles of the year and the 
principals went to jail, and so forth, then I don't need 
that. 


MR. GRUTMAN: You said it already. 


THE COURT: I think that argument is permissible 


on the record as it stands. Any contradiction about that? 
MR. GRUTMAN: None at all, your Honor. 
MR. MANDEL: May I suggest you still have a 


look at the question of judicial notice because I am going 


to offer some government publications and a Magazine article 


tomorrow to show that there was a lot of back office trouble 


in Wall Street and houses were tumbling like dominoes at 


that period and that this is in connection with claims thaz 


Charles Gross was responsible for the fact that the snow 
fell and the lightening struck. 
MR. SHAW: Where do you draw the line? Are 


we then permitted to introduce in evidence testimony from 
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all the other former partners of all the other former firms 
that went out of business to the effect that they all got 
nothing? 

THE COURT: No. He is talking about Wall 
Street conditions. 

MR. MANDEL: That is right. 

THE COURT: As they existed in '68 and '69. 

MR. GRUTMAN: Judge, highways are crowded but 


that is not an excuse for somebody driving a car carelessly. | 


He is offering it ot exonerage Gross. 


in THE COURT: Keep in mind that you are talking 

13 to the trial judge who sat two weeks on the McDonnel , 
14 trial about two months ago and I know the truth of what 

1 Mr. Mandel is saying, which is that the “ailure to convert 

16 and the enormous spur’: in business was the bane of every~ | 
W body's existence, including firms that managed to survive. 


To the extent that Mr. Mandel wants to negative 
the fact that this was the only house in which this | 


happened and therefore the jury would draw the inference 


21 that Mr. Gross is responsible for this happening to the 
at only brokerage firm on Wall Street in which it happened, | 
23 it seems to me has a point. | 
a. MR. GLATZER: I think the issue is the belief | 
25 of certain people as to the responsibility, is it not? 


, BBin | 
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2 MR. MANDEL: No. 
3 THE COURT: There is a claim here that he is : 
4 responsible. 
5 “MR. SHAW: There is a claim in the record that 
6 other houses went down in the same period. It is in the | 
7 record. | 
8 MR. GRUTMAN: Tomorrow you scheduled a charging 
9 conference at the end of the day. I have been going over . 
10 Mr. Mandel's charges. When you go over his as well as ours, | 
11 I tuink we may have to have one more charging conference. ! 
12 | THE COURT: It may be preferable to have it 
13 later in the week. 
14 MR. MANDEL: I think it is premature. 
) MR. GRUTMAN: We had a very full weekend on 
16 the assumption we had to get it in. 
17. THE COURT: My law clerks worked all weekend, 
18 I worked five hours on Sunday. 
1g MR. GRUTMAN: We are all at it then. 
20 THE COURT: I think we might need a little 
ra more time before we do that so we can make an assessment. | 
MR. GRUTMAN: There are some other charges which | 
we are not able to put in until we hear the remainder of | 
“| the proof, but these are not the principal substantive | 
725) charges. They relate to peripheral issues. | 
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and 


Newburger Leb & Company, et al. 


July 15, 1975 
10:00 a.m. 


(Trial resumed) 

(In open court, jury not present) 

THE COURT: A couple of things. 

Mr. Mandel, on the proposal of the transcript 
before Referee Babbitt, I gleaned from. this that it is 
clearly arguable that what Newburger Loeb was doing was 
procedurally trying to get the entire case before the 
referee and therefore to that end they were willing to 
give up the churning claim. 
| MR.MANDEL: Not only the churning claim but 
all their other counterclaims. 

MR. SHAW: Correct. 

MR.MANDEL: And if they could only get them- 


selves severed and hear the claim against them alone in 
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the bankruptcy court. 

MR. SHAW: And conceivably get a discharge in 
bankruptcy. That's the other part. 

THE COURT: -Given that framework in which this 
language was used, I deem it inappropriate to admit it 
on this trial. So I decline to do so. 

MR. MANDEL: May I place this statement on the 


record, your Honor? If they have good claims, that is 


a important asset of the bankrupt and a jury may at 


least infer from the willingness of the bankrupt to give 
up all of these claims, which are important assets, if 
good, for nothing but a procedural advantage, that in 
fact the bankrupt and its attorneys regard the claims as 
weak. 

THE COURT: That is a troublesome aspect of 
what you present to me, and I see merit to your posi- 
tion. I fear, however, that on balance this would be 
contrary to generally accepted principles having to do 
with settlement negotiations, efforts to negotiate to a 
position. 

I agree with you, I think it does reflect upon 
that but it is the same type of thing as if a man said 
"I'll settle a’$100,000 case with you for $10,000. 


MR.MANDEL: Let me say this. The cases make 
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a very sharp distinction between settlement proposals 
and other statements made in another context. This was 


not dene by consent with me. In fact, what happened be- 


"T'll not consent. 


fore Judge Babbitt is that I said, 


THE COURT: Then he withdrew that proposal? 
MR. MANDEL: No. The judge refused. He did 


| 

| 

not withdraw. He prevailed upon Judge Babbit to say, 
| "I am not going to sever and stay the claim against you, 


no matter what." 


| 
6 I don't want them to give up these claims." 
7 
8 
9 
10 
11 


12 MR. SHAW: And then I withdrew. 

3 THE COURT: Let me turn quickly, bec7use I am 

a4 sure the jury has almost assembled, to two other things. 
15 Would you, Mr. Mandel, for me -- tomorrow is 

16 Wednesday -- if you can, in connection with your first -~ : 
Ww I left the pleadings upstairs -- it is the first counter- | 
18 claim and the next one in line, which I think is the : 
19 third counterclaim -- 

20 MR. GRUTMAN: I think it is the fourth, Judge. 

21 Is that the motion you ar2 speaking about? : 
22 THE COURT: No. This is on the charges. | 
23 | MR. GRUTMAN: Sorry. 

2A THE COURT: I would like a statement as to what 
25 | your theory is against each of the various named defendants | 


oo 


_ 


nN 


a ou 


~] 
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because in trying to get up a charge, I see the group 
breaking down into two main groups and one possible sub- 
sidiary group adie vous first counterclaim. 

Yf you could, outline for me the rationale 
behind that. Obviously the general partners you are 
seeking to hold under 98 of the partnership law and 
fiduciary relationships and so on. 

it is when you get off into the balance of the 
defendants, the additional defendants and so on, that I 
have brouble in preparing a charge. 

MR. MANDEL: I just want to make certain that 
we are talkince about the same counterclaims. 

THE COURT: it is the first two, the first and 
the second, it would be. The first one asks for account- 
ing and damages for breacr of the partnership lav. 


MR.MANDEL: Would your Honor take a lock (hand~ 


THE COURT: Yes. It is the second defense and 
first counterclaim. It must be the second counterclaim. 
Tt is. It is the second counterclain. 

In other words, outline for me, if you wili, 
and you may block them if the defendants are similarly 
situated. 


Also I discovered last night something that I 
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2 | find anomalous and ébviously has to be corrected somehow. 


Judge Ward ruled that certain counterclaims 


| 

4 were not compulsory imagen and therefore were only 

available as a setoff to the churning claim. 

MR. GRUTMAN: That is correct. 

q THE COURT: Following that ruling, the plain- | 

iff who had asserted a churning claim comes in with | 
9 $900,000 of claims. This is subsequent. Judge Ward's | 
19 ruling and reargument is November of 1973, and in December | 
11 of 1973 along comes plaintiff and adds $900,000 of 
12 | claims. 
13 | Now, it seems either those setoffs have got 
14 to be allowed as setoffs against those additional $900,000 | 
15 of claims or those claims can only be asserted as set~ 
16 offs against some prior recovery of the defendants in 
7 | this case, or some alternative that has not occurred to 
18 : me. But there is an obvious unfairness *hat has. worked | 
19 | here by reason of the timing of this matter and there's 
2 got to be some correction, even if necessary to reargue 
21 | Judge Ward's decision on whether they are setoffs and to | 
a | what extent they are set off. 7 
23 MR. SHAW: The way it had been left, your : 
24 Honor, I had filed an amended complaint in which I in- 
25 cluded clearing agreements as the basis for the cause of 
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action and indicated to the Court that I wished to amend 
my ad damnu™ clause to include the various things re- 
ferred to in my requests to charge, which do get up to 
about $900,000,if not more, in damages, basically the 
deficit caused to Newburger Loeb in this particular count 
as well as the lost profit in the Buckley account itself. 

Now, it is my initial reaction that if Mr. 
Mandel makes an application to increase his setoffs so 
that they apply against these charges or claims as well 
as the other claims, in fairness I could see no objection 
to that. 

THE COURT: That may be the solution. I'‘ll 
leave that to your thought. 

I do want to keep in mind this, though: that 
I believe the record bears me out, but I have a distinct 
memory of granting your application to apply for a churn- 
ing recovery under the theory that it was a violation of 
the clearing agreement and that I struck the paragraph 
having to do with the additional damages. 

MR. SHAW: Your Honor did. But I also be- 
lieve that at that point I said "Couldyou keep this open 
until the end of the trial so that I could include or 
try to persuade the Court to increase my ad damnu™ clause, 


making the argument -- 
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Get the jury. 


(Jury present) 


THE COURT: Good morning, ladies and gentlemen. 
5 CHARLES GRO s &, resumed: 


THE CLERK: Mr. Gross, you remain sworn. 


SHAW: Your Honor, In this lull I might 


MR. 


introduce Mr. Alex: Aixala, who has just arrived. He is 


sitting in the back of the court. 


10 THE COURT: Very good. Thank you very much. 


11 MR. SHAW: Often known as Angel; arrived 
from Florida. 
DIRECT EXAMINATION (continued) 


14 BY MR. MANDEL: ; 


ib Q Mr. Gross, yesterday you said thatit was 

16 your opinion then and that it is your opinion now that if | 
7 | Newburger Loeb and Company had been liquidated, the 

18 general creditors and the subordinated lenders and you, 


as a withdrawn partner, and other withdrawn partners, and 


20 the limited partners, all would have been paid in full. 
21 Is that correct? 

= A Yes. 

23 Q Now, in reaching your present opinion, in ad- 
2A dition to the matters which you mentioned yesterday, did 


® 


you also consider the Peat Marwick statement of the 
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| 

| 
2 partnership affairs as of December 31, 1970, which is 
3 in evidence as Pinley Kumble Exhibit I? 
4 | A I used that as the takeoff point for my pres- 
. ent opinion. | 
. Q And would you please state the basis for | 
\ your opinion? 
THE COURT: This is present opinion. | 
’ Q Would: you like the exhibit? | 
" MR. GLATZER: Wouldn't the witness' present 
sis opinion he irrelevant? 
" THE COURT: Wo. I'11 permit it: 
" | A The Peat Marwick balance sheet as of December 
" : 31, 1970 indicates total assets of $3,699,000. To that 
5 | I add $1,540,000, $1,542,000, I believe, that the part-_ 
" ners owed to the partnership. | 
e Q The deficit partners? 
” A The deficit partners, that they owed to the 
a partnership and which I believe they received in tax | 
» refunds. That leaves a figure something in the neigh- 
. borhood of $5,200,000 some odd. From that amount -- 
“i Q That $5 million is assets? 
= A Assets, total assets available for distribu- | 
ss ; 
25 


From that amount I subtracted $946,000, which 
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THE CCURT: I am always prepared to ear you 


argue that question further. But I know that when I 


granted it I had in mind only that you would be asserting 


the same basic claim, only through another pipe, that 


| 
you did not increase the amount of the claim by reason 
! 


of tne additional legal rationale for its recovery: 


MR. SHAW: That's what you said, your Honor. 


But I certainly didn't waive any right to argue that I 


felt that I was entitled to at least ask the Court to 


increase the ad damnum clause to cover all damages. 


THE COURT: All right. 

“MR. MANDEL: One moment,. please. With regard 
to what your Honor has been talking about on these set~- 
offs and so forth, your Honor may recall that I made an | 
application that you consider Judge Ward's ruling that | 
certain of our claims are available only as setoffs. 

I believe that Judge Ward was in error about 


that and then, and circumstances have changed now, and 


under the authorities cited by my friends, you are em~ 
powered and perhaps required tohave a fresh look at it. 

It is also my understanding that all the counter-' 
claims on counterclaims were only pleaded and denominated 


as setoffs and as nothing more. 


THE COURT: I'll look at that again. 


From thattotal -- I have not got a workout of 


: 4 
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2 were general liabilities of the firm, and I further sub- | 
3 tracted $1,100,000, which were the equities in the | 
4 accounts of subordinated claims of general creditors; | 
5 that means the subordinated lenders’ accounts. 
6 | 


7 | the precise numbers-- I subtracted the approximately | 

8 $7,000 owed to Louis Bracker, as a withdrawn partner 

9 before I withdrew from the firm; the $130,000, approxi- | 
10 mately, standing in my name on the balance sheet of the | 
ll firm; approximately $147,000 standing as positive capi- | 
12 tal to the name of Adolphus Roggenburg, who resigned from ) 
13 thepartnership in December, before the end of the year, 
4 1970. | 
15 | I then further subtracted the amount equal to’ | 
16 the limited partners' capital, and that number - 
7 Q That is how much? | 
18 A I have a schedule of it. That number was 
19 $2,16€,000. | 
20 Those subtractions then left a balance of about 
21 | $745,000 for distribution to general partners before : 

| a taking into account the positive values of some assets 
) 23 that were not reflected in the books, most notably the 
A in-kind securities. 
25 Q Will you explain what that means? 
| 
| 
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MR. SHAW: Objection, your Honor. 


3 THE COURT: Overruled. | 
4 A Those were securities which had been--warrants 
5 actually, which had been received by the partnership in 

6 1969 concurrent with their doing underwritings, or selling 

7 stock to the public, for various corporations. Such war- 

8 | rants are generally received for a very nominal sum, say 

9 ten thousand warrants will cost $100,000, and they gen- 

10 erally entitle the holder, in this instance, Newburger ! 
11 Loeb and its partners to, in the exercise of the warrants, | 
we to turn them in for the stock of the company at a spe- 

13 cific price. 

14 That price is generally related to the issuing 

15 price of the securities. © | 
16 Of course, if at some future date the market : 
7 price of the stocks is higher, when those warrants are 
18 surrendered for stock, there is a large profit inherent 

19 to them. It is possible in some instances that the : 
20 market price might be lower or otherwise, but these war- 

21 rants were valuable properties. 

= | And I added the values of the warrants and : 
2 other such securities which Newburger Loeb's share of, | 
2A deducting my own share of the warrants, was well in ex- : 
P29) cess of $400,000, leaving a number of something like 
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$1,150,000 or $1,200,000 available for, again, lease 
liabilities, settlement of lease liability, any con- 
tract, any diminutiofi of assets by virtue of liquidation, 
and I believe it wouldhave still left a positive balance 
in the account of general partners even after they were 
subtracted. 

Another of my considerations, besides the bal- 
ance sheet, was the fact that I stated yesterday that 
Newburger Loeb was a nonclearing firm, and it is my 
understanding that they only had five persons working in 
the back office at the time they went out of business. 

Q Would that be the llth? 

A This is some time in January. I have no reason 
to believe it significantly changed. And most of 
Newburger Loeb's personnel was personnel that produced 
income and it was probably commission,plus, of course, 
whatever complement of secretaries they needed. 

MR. SHAW: Your Honor, I would like to move 
to strike the testimony with respect to the warrants. 
What started out as a technical description of something 
in the testimony incorporated all sorts of testimony as 


to what may or may not have been hearsay. There is no 


specification with respect to factual dates. 


It is not an explanation or a theory. It is 
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tastimonial. In that respect I think we should have 


testimony and not just a general conclusion. : 


THE COURT: It is a description of what war- 


rants are. 


MR. SHAW: I have no objection to that. But 


7 I think it went beyond that to indicate he feels he has 

8 a claim in relation to these sums. | 

9 | THE COURT: He said that before he started. ! 
10 I'll overrule the objection. 

ul Go ahead, Mr. Mandel. 

+P (9) When you were reterring to the warrants owned : 

13 by the partnership and given no reflection on the books, 

4 do you have any specific warrants in mind? | 
15 MR. SHAW: Objection. | 
16 THE COURT: What is the basis for that? : | 
W MR. SHAW: It is a state of mind, your Honor. 

18 What we are getting is a -- 

19 THE COURT: It is either he has certain pieces 

20 of paper with names on them or he doesn't. 

21 Am I correct? A warrant is a piece of paper? 

= MR. SHAW: Correct. 

23 THE COURT: It has a name on it? 

2A MR. SHAW: And I believe we should have tes~ 

ye) timony and that piece of paper should be introducéd into 
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evidence and there should be some foundation for it rather 


than just his belief that he is entitled to it. 


THE COURT: You may cross-examine him on that. 


Overruled. 
Q What warrants were you referring to? 
A I was referring specifically to the warrants 


of Geon, Inc., Computer Software Services, a name later 
changed to National CSS, and Host Enterprises. 

Q When were these warrants you have described 
acquired by Newburger Loeb & Company? 

MR. SHAW: He testified 1969, your Honor. 

A Geon and Host were acquired in, I think, ap- 
proximately May of 1969. Computer Software Services in 
January 1970. 

Q I show you Exhibit JJJI for identification, 
specifically page 2 thereof, Item 1, and ask you if you 


know what that is. 


A I de. 
Q What is that? 
A These are the minutes of the executive commit- 


tee of Newburger Loeb * Company , August 11, 1970. Item 
1 under the heading "New Business" on page 2-- 


MR. SHAW: Objection unless it is offered. 


MR.MANDEL: I offer it in evidence. I offer in 
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— 


evidence JJJJ. 


THE COURT: Show it to the other side. 
MR. MANDEL: But I'm not offering -- well, I'll 


offer the entire minute. 


6 MR. GLATZER: I have an objection on behalf 
7 of Mr. Muh, who is not a partner in that firm. 
8 MR. SHAW: I object, subject to connection,your | 
9 Honor. But I do not dispute the authenticity of this docu- — 
10 ment. 
ll MR. MANDEL: Your Honor, the relevant paragraph 
12 is this (indicating). | 
13 Your Honor will remember there is a claim that 
14 Mr. Gross' in-kind securities were converted, not paid | 
15 over. ae 
16 THE COURT: It will be admitted. And as to 
17 those not present, subject to connection. ; 
xx 18 ' (Defendant's Exhibit JJJJ for identification | 
19 was received in evidence) ! 
20 i MR. GRUTMAN: But not as against those not 
21 present. | 
22 THE COURT: It is offered as a statement of fact 
23 as to what the executive committee did with regard to these | 
yy warrants. It is being offered as evidence of the executive 
25 committee's determination with regard to the warrants. | 
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That's the purpose of the offer. 
BY MR.MANDEL: 
Q I show you Exhibit YYY for identification, 


Mr. Gress, and ask you if you know what that is. 


A I de. 
Q What is that? 
A This is a memorandum to the partners of 


Newburger Loeb & Company, signed by Mr. Robert L.Stern, 


in which he deletes from his previous memorandum -- 


Q Did you receive a copy of this? 
MR. SHAW: Doesn't the memorandum speak for 
itself? 
A I did not. 
Q You did not receive a copy? 
A . I did not. I first saw this at a deposition. 


MR. SHAW: Your Honor, with respect to YYY, 
I have no objec :ion on the basis of authenticity. How- 
ever, I object on the ground of lack of connection with 
respect to the other defendants. 

THE COURT: YYYY?7 

MR. MANDEL: No. It is YYY, because it was 
marked some time ago, your Honor. 

I might make that clearer by showing you a 


document already in evidence. 
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THE COURT: No. I'll overrule the objection. 

MR. GRUTMAN: It would appear that the deter- 
minations of the treatment to be made of these securities 
securred at the time before Finley Kumble was ever con~ 
sulted by Newburger Loeb. 

I take it it is not being admitted as against 
us. 

THE COURT: It is being admitted as proof of 
the fact of the treatment that it received at the time, 
period. 

MR. GRUTMAN: I fail to comprehend how that 
would have any bearing on any relationship whatever to the 
case if it precedes our involvement or our connection 
with the client. 

THE COURT: I'm admitting it as proof cf what 
occurred at the time. 

MR. GRUTMAN: Very well. 

(Defendant's Exhibit YYY for identification 

was received in evidence) 

MR.MANDEL: At this time, with the Court's 
permission, I am going to read into evidence to ths jury 
some of these documents. 


I am going to read certain documents in the 


order in which they occurred. The first I am reading from | 


é 
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| 

| 

| 
2 | MR.MANDEL: I now read the first page of XXX, ° 
3 | which is dated December 3,1970, on Newburger Loeb & Company | 
4 | stationery, with the address 1900 Avenue of the Stars, 
5 | Los Angeles, California. And this letter is dated De- | 
6 | cember 30, 1970, and signed by Fred Kayne, with a carbon 
7 | copy to Robert Persky. 
8 | As I said, it is dated December 30, 1970. It 
9 | is addressed to Paul Risher. | 
10 | (Mr. Mandel read ee’ the jury from Defendant's 
1] (Exhibit XXX in evidence) 
12 | BY MR. MANDEL: ’ 
13 | Q Now, Mr. Gross, have you ever signed any docu- 
14 ment or made any waiver or transfer of your rights in the 
15 Geon warrants and the National Computer Software warrants 
16 | which were referred to in JJJJ and XXX and YYY? : 
17 A I have not. . 
18 Q How many shares of the Geon warrants of the 
19 firm were vested in you pursuant to JJJJ and the August 
2 | 24 letter, the second page of XXX? | 
21 A 1,650. | 
22 Q And how was that amount computed? 

| 

2 A I was a 16-1/2% of the partnership that received 
v7} those warrants. I was a 16-1/2% partner in the partner- , 
25 | ship that received those warrants. : 
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2 Q And therefore you compute -- 


3 A Therefore 1,650 is 16-1/2% of the 10,000 warrants 


that were received. 


Were those warrants ever turned over to you? 


Q 


6 A They were not. 
7 MR.MANDEL: Will you stipulate that those war- | 
rants were turned over, purportedly pursuant to the trans- 
fer agreement, to the corporation Newburger Loeb & Company, 


Inc.? | 


— 
Qo co 


11 MR. SHAW: Just one moment. i 
12 (Pause) : 
io MR. SHAW: So stipulated in behalf of the | 
14 corporation, your Honor. 
15 ‘THE COURT: Very good. | 
16 Q Have you prepared a list of the price of the : 
17 Geon stock at various times? ; 
18 A I have. ! 
i 19 Q Will you produce that, please? | 
20 A Yes. (Handing) 
21 MR .MANDEL: I mark this for identification as | 
22 Defendant's Exhibit KKKK. | 
xX 23 (Defendant's Exhibit KKKK marked for identi- 
2A | fication) | 
25 Q Will you explain what you have shown on KKKK | 
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2 for identification? a | 
3 A It is entitled a Schedule of Prices of Geon | 
4 Stock by Month. I start with the month of January 1971 | 
5 through tte month of December -1973. 
6 Q And do you show the: price 6f the stock? 

7 A The high price of the stoc:: and the low price | 
8 of the stock during each of those 36 months. | 
9 Q And where did you get that information? | 
10 A That information was received from Standare & | 
ll Poors." manuals. 
12 Q And what else have you put on Exhibit KKKK? | 
13 | A I have put handwritten computations as to what | 
14 my interest in my share of the warrants, the 1650 wa:rants 

15 that I feit belonged to me, would have been worth if the oe 
16 warrants were exercised for stock and sold at their high- ) 
17 est price, which was March 1942. 
18 MR. SHAW: 1942? ) 
19 Q 1972. 

20 A March 1972. 
21 Q Have you put on the exhibit the exercise price, | 
22 the cost necessary to exercise the warrants? | 
3 A Well, the actual exercise price was $6.84 a 
2A share at that time. But for convenience in multiplication i 
25 I used $6.87-1/2, which is 6-7/8 or a price higher than 
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2 the actual price. : 
3 | Q Thus diminishing the actual profit? | 2 | 
4 Il A Yes. | | 
5 Q You have computed the per share profit? | | 
6 | A That is correct. , 
7 Q As of one day and multiplied it by the total 7 | 
8 number of shares -- , | 
9 A By 1650. : 
10 Q -- to geve a total indicated profit to you on | 
| 
11 exercise and sale of your Geon warrants of -- , 
12 A $58,368.75. ! 
13 | MR. SHAW: As of what date? 
4 MR. MANDEL: As of March 1972. : 
15 I offer it in evidence. | 
16 (Pause) ! 
7 THE COURT: Mr. Mandel, M:. Sross would like 
18 to supplement his last answer. | 
19 | Q All right, Mr. Gross. : 
20 A I would like to state that one of the calcula- | 
21 tions I made-- well, not involvedin this calculation, left 
22 out of this calculation, is the fact that Newburger Loeb | 
23 | & Company, Inc. received the sum of $60,000 from Loeb : 
24 Rhoades & Company for their rights in the underwriting of ) 
| 
25 future Geon stock issues. 
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MR. MANDEL: Your Honor, may the reocrd show 
that KKKK has been admitted in evidence? 

THE COURT: It may. 

(Defendant's Exhibit KKKK for identification 

was received in evidence) 

MR. MANDEL: May I show it to the jury? 

MR. SHAW: Is my objection noted to KKKK? 

THE COURT: I thought at the bench your objec- 
tion had been noted a number of times. 

MR. SHAW: OK. Thank you. 

MR. MANDEL: May I just show this to the jury? 
BY MR. MANDEL: 

Q Mr. Gross, I show you LLLL for identification 
and ask if you have made a similar calculation with re- 
gard to your warrants of Computer Software Systems, Inc.? 

A I have. This one is entitled "Schedule of 
Prices of National CSS Stock by Month," which was the 
name adopted by Computer Software Systems, Inc. at some 
later date. 

Q Have we established the number of shares which 
you were vested in National CSS? 

A We have not. 

Q Will you please state the number of shares and 


how you established that? 
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A Newburger Loeb & Company, as a result of the 
consequences of the underwriting, received 18,750 warrants 


of National CSS. My 16-1/2% share of that 18,750 came 


to 3,094 shares. 

Q And is that the number you have used on LLLL 
in computing your profit? 

A 1t. 38. 

Q Will you please state your computation of the 
profit you would have made on those shares? 


MR. SHAW: Same objection previously made, 


unt nies tasatcalaesian aAiAT RES Raat 


your Honor. 

THE COURT: Let me ask you this. 

Upat the side bar when I asked if it was your 
position that these warrants had no market value as of 
February of 1971, you said the answer was yes. I am cor- 
rect about that, am I not? 

MR. SHAW: Your Honor, I am arguing law at 
that point. 

THE COURT: I know. You are not arguing law 
when I ask you for an acknowledgment of the fact. I asked 
you -- I put two facts to you and it was agreed that not 
only were those two facts correct but that a third fact 
was correct. 


Mr. Grutman argued there was a third fact. 
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case on this issue. 


MR. MANDEL: It is a little more than that. 
(Defendant's Exhibit LLLL for identification 
was received in evidence) 


BY MR. MANDEL: 


Q Mr. Gross, were the warrants of Geon and Com- 


puter Software Systems, Inc.owned by the firm of Newburger 


Loeb marketable? 


A They were not. 

Q Why not? 

A Those warrants were nontransferable. 

Q For what reason? 

A Because-- and that was jecemnians in fact, 


in Mr. Stern's memorandum, that they could not be trans- 
ferred or, shall we say, broken up into their component 
pieces, and that was the purpose of the memorandum, in- 
stead of doing that, and they were nontransferable war- 
rants for whatever the reason is that such warrants are 
never transferable. 
Q Did it have something to do with the acquisition- 
MR. SHAW: Objection. 
THE COURT: Overruled. 


Q Did the marketability have something to do with 
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the acquisition agreement? 


3 A Newburger Loeb could not have given me my 


warrants at that time. They could not have separated 


them from the other warrants. They were nontransferable. 


Q They could not be sold publicly, is that what 
7 you are saying? 
8 A They certainly could not be sold publicly. 
9 MR. SHAW: Objection. The witness is being led, 


10 in my opinion. | 
11 THE COURT: . Not in any misleading way, in 

12 my judgment. 

13 Q Were the warrants registered for sale on Febru- 
14 ary llth, registered with the SEC? 

15 A They were not. 

16 Q And were there restrictive covenants with the 
17 corporations that issued the warrants? 

18 MR. SHAW: I object, your Honor. 

19 THE COURT: Overruled. 

20 A I don't believe the National CSS warrants could 
21 have even been exercised. 

22 MR. GRUTMAN: There was an objection. 

23 THE COURT: Yes. I overruled it. 

2A Q Will you state-- 

25 A For one, I don't believe that the National css 
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warrauts, or Computer Software, whichever it was called 


at that date, could even have been exercised at that point. 


Q Until what date? 


A I don't know for sure. It generally runs 
something between a year and 14 months after the date that 
they were issued and the issue probably took place in the 
latter part of January of 1970 or perhaps in February of 
1970. 

Q The notification to you of your ownership was 
a notification of beneficial ownership, so title was kept 


in the corporation, is that right? 


A That is my understanding and how I accepted it. 


MR MANDEL: May I now show LLLL to the jury, 


your Honor? 


THE COURT: Yes. I am going to permit that. 
MR. MANDEL: Will you gentlemen stipulate that 
in fact the corporation got all of those warrants and 
ultimately exercised them and sold them and made a profit? 

I mean,the ones shown on LLLL, the National 
css. 

MR. GRUTMAN: Tell us when. 

MR. SHAW: We have already stipulated that 
these warrants were assigned to the corporation, transferred 


to the corporation. We did htat a few minutes ago. 
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With respect to the rest, I would like to 
bring out testimony, your Honor, on that, and not be asked 
to stipulate. So I do not stipulate. 

THE COURT: All right. I'll await hearing 
testimony from the corporation on that score as you have 
stated. 

Q Mr. Gross, do you have copies of documents 
which show the sales of these warrants by the corporation? 

A There are copies in your file at the desk, part 
of which I gave you and part of which Mr. Rothman has. 

(Pause) 

MR.MANDEL: I won't spend “eine time on this. 
One way or another this will come out,either from them 
or from us. 

Q Mr. Gross, in December of 1970, was Mr. Risher 


a partner of Newburger Loeb & Company? 


A He was not. 

Q Was Mr. Kayne? 

A I believe he had withdrawn previously. 

Q Was Mr. Persky, who got a carbon copy of 


Mr. Kayne's letter to Mr. Risher, a partner of Newburger 
Loeb & Company? 
MR. GRUTMAN: Objection. 


A He was not. 
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MR. SHAW: May I read a portion of this to 
the jury, your Honor, and may I remind the jury that this 
is one of the documents that Mr. Fitzgerald-- 
THE COURT: No. You may just read a portion 
of the exhibit to the jury. 
(Mr. Shaw read to the jury from Plaintiff's 

Exhibit 57 in evidence) 

Q Now, Mr.Gross, does this refresh your recol- 
lection that in or about April 17, 1969 or thereabouts -- 
withdrawn. 

Are you aware that during the period Newburger 
Loeb was attempting to obtain reimbursement from intro- 
ducing firms, such as Gross & Company, for deficits »y 
virtue of the suspension of trading or any matter in- 
volving Westec? 

A To my knowledge Newburger Loeb never attempted 
to seek any reimbursement from Gross & Company. To my 
knowledge, Newburger Loeb never attempted on its part 
to seek any reimbursement from any other clearing firm. 
And to my knowledge, Newburger Loeb at any time that I 
was a partner of that firm never approached any firm, 
former introducing firm or current seawniectie firm, if 
it had any, for reimbursement pursuant to the Westec 


debacle. 
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and then Leo Stern next most so were the dominant part- 


ners, but to my knowledge they had no such function as 


managing partner. 

Q They were not called managing partners, but 
weren't they in reality, as most dominant partners, what 
you could call managing partners? 

A No, I couldn't, and it was always represented 
to me very definitely that they ran the firm basically 
on a function of committee decisions, just as when I 
was managing partner, the executive committee set policy 
and I did my best to carry them out. 

Q Isnit it in fact true when you became the 
managing partner you were the most dominant of the part- 
ners? 


A The word "dominant" -- I've run across it be- 


You have testified so before, haven't you? 
Yes. ‘Mr. Kayne and Mr. Sloane had me in an 
arbitration. 
Q You testified that you were in effect the most 
dominant partner? 
A That was a word that I used in that testimony 
to characterize the fact that -- I don't know how to 


address it. 
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2 Q You made most of the decisions? : 
3 A No, no. That I gave the most impetus. 

4 Q All right. The most impetus? 

5 A To decisions, et cetera; brought things to the 
6 attention of the partnership. 

7 Q And got things done? 

& A It was my function to try to have them done. 

9 Q What else did you understand your duties as 

10 managing partner were? 

il A When I became managing partner, I understood 
12 my duties to be inherent in the development of the firm. 
13 My specific duties and _ertise was always in the gen- 
14 eration of income for the firm. 

15 Q Anything else? 

16 A Well, my other duty was to see that each 


member of the executive committee, 


17 partner of the firm, 

18 performed his function and that-- well, that he perform 
19 his function. 

20 MR. MANDEL: Your Honor, I have been resting 
21 very quietly through this, but is any of this relevant? 


MR. SHAW: Yes. It is coming to it. 
THE COURT: I'11 overrule the objection now. 


MR. SHAW: There are a series of counterclaims, 


is all related to, and I would like 


s © @ Sf 


your Honor, that this 
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it to be understood that I may inquire into it now or at 


some point regarding our counterclaims. 


4 MR. MANDEL: If we are going into the counter- 


claims now, I withdraw my objection. 


6 THE COURT: I will permit that. 


Go ahead. 


BY MR. SHAW: 


9 Q As managing partner of Newburger Loeb, were 
10 you required to certify to the information contained in 
11 | the special operations questionnaire filed by Newburger 
12 | Loeb? 
13 A I'm not sure whether as managing partner I was 
14 required to certify. I might have been. 
15 Q But you did that, did you not? 
16 A I know that I signed along with Robert Stern, 
7 who was operations partner, some of the operations 
18 questionnaires, yes, sir. 

Q And do you recognize 59, 60 and 61 as some of 
20 these questionnaires? 
21 May I approach the witness, your Honor? 
pal THE COURT: You may. 
23 A I recognize my signature. I recognize the 
2A form of questionnaire. I can't recognize what was in 
235 them or testify to what was in them because they were not 
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my function nor my familiarity. 

MR. GRUTMAN: I object to that, your Honor. 
He signed them. 

THE COURT: Overruled. 

Q Mr. Gross, isn't it in fact true that the 

questionnaires-- withdrawn. 

MR. SHAW: Your Honor, I offer these documents 
in evidence. 

MR. GRUTMAN: No objection. 

MR. MANDEL: In connection with which counter- 
c-aim? 

MR. SHAW: I submit that they are relevant. 
I don't think that there is any question regarding rele- 
vance. 

MR. MANDEI: In connection with which claim? 
Can you tell me? 

(Pause) 

MR. MANDEL: I object. 

MR. SHAW: I submit that they are relevant, your 
Honor. 

THE COURT: On what ground are they relevant? 

MR. SHAW: I think they are relevant on tue 
ground of credibility and they are also relevant, your 


Honor, with respect to the count that involves that fine 
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of $50,900. 


THE COURT: Which count is this now? 


MR. SHAW: I don't know the exact number. 


MR. GRUTMAN: No. 5. 


THE COURT: Is that your cause of action or 


somebody else's? 


MR. SHAW: My cause of action. 


MR. GRUTMAN: His. 


SHAW: I think it is also relevant on the 


MR. 
issue of damages in the general circumstances of the case. 
THE COURT: At this point, I'll permit it. 
(Plaintiff's Exhibits 59, 60 and 61 for 
identification were received in evidence) 
BY MR. SHAW: | 
Q Mr. Gross, directing your attention to 59, 
does that bear your signature? 
A That is my signature. 


Q Ana is that a cocument which you executed on 


or about June 27, 1969? 


No. 


A 


When did you execute ic? 


Q 


A Probably about 14 to 21 days later. 
Q And directing your attention to paragraph 9, 


does that relate to the number of differences between the 
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securities in the active box, securities in the physical 
eomidieton of Newburger Loeb, and the date the last 
record was made? 

A Item 9 does relate to difference as they existed 
on June 27, 1969, as submitted to me, and to Mr. Robert 
Stern, who was in charge of operations and who directed 
the submission of this document and we both signed. 

They relate to the number of differences as of June 27, 
1969. 

Q In other words, the differences between the 
number of securities you could physically count and touch 
and the number of securities the records showed you should 
have had? 

A I know that to be what it means now. I don't 
even know that I knew it to be what it meant at that 
date. 

Q And was that statement false? 

A To my knowledge, Mr. Shaw, that was a true 
statement handed to me by a partner of mine, Mr. Robert L. 
Stern, who was partner in charge of operations, under 
whose overall supervision these reports were generated, 
probably by an employee in charge of our back office at 
that time, a Mr. Richard Marshall. I accepted these 


representations on their face value at that time. I 
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2 believed them to be true, and I have absolutely no apology : 
3 for signing this statement. 

4 QO At the present time do you know this statement | 
5 to be false? 

6 A No, I don't know what the state of the record 

7 was as of June 27, 1969 at the present time, no, sir. 

8 Q Do you know that the facts set forth pieeke 

9 as of today, your knowledge today, is false? 

10 MR. MANDEL: He has already answered that 

11 question. | 
12 MR. SHAW: No, he has not. | 
13 A I'll repeat my answer, because I did. On -~ 

4 this purports to be a statement of the records on June 

15 27, 1969. There has never been any verification of 

16 this statement to my knowledge that proves it either true 

7 or false. 

18 Q Mr. Gross, wasn't Newburger Loeb censured and 

19 fined $50,000 on or about July 23, 1971 because of the 

20 fal.*ty contained in the document before you? 

21 MR.MANDEL: I object to that. 

2 THE COURT: Overruled. 

23 | A It is not a fact as you state it. 

aA | Q What was Newburger Loeb fined for on July 23, 

25 1971? 
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A Newburger Loeb, the partnership, was fined 
$25,000 for their lack of proper bookkeeping and records, 
extending from early 1968 through mid-1969, and Newburger 
Loeb was further fined $25,000 for an apparent atentate 
ment of fact to the New York Stock Exchange. 

Q In those documents before you, correct? 

A This may have been what they referred to. But 
it certainly was - 

(Pause) 

Q Go ahead. 

A This may have been one of the documents it 
was referring to. I am not aware of mention of it. But 
to my knowledge and to my ability, these were true docu- 
ments at that time. It was the information given to me, 
six. 
17 Q 60 and 61 in evidence, might these also be 
18 documents containing false statements involved in the 
censure and fine? 

A Mr. Shaw, these documents, which are for July 
and August of that same year, probably fall in the same 
context. But I want to tell you that Newburger Loeb in 


the person of Mr. Robert Stern wrote a letter to the New 


York Stock Exchange -- 


n 22 8 BS 


9 Please -- 
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THE COURT: No. 
MR. SHAW: I move to strike everything after 
“I want you to know." 
A These were not false, to my knowledge. 
Q Did you sign them? 
A Did I sign them? ‘Yes, sir. 
MR. SHAW: It is a few minutes after one and 
I am about to go into another point. 
THE COURT: Very good. 
We will recess until five minutes past two. 


(Luncheon recess) 


i 
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And I say that this line of questioning, 
which will open the door to Mr. Mandel on some redirect 
about the results of that arbitration involving Kayne and 
Sloane would be incredibly prejudicial to our client and 
contrary to the whole spirit -- 

MR. MANDEL: I don't recall any agreement that 
I'm not going to use -- 

THE COURT: Gentlemen, why don't you on 
the plaintiffs'and third-party defendants' side here have a 
conference as to what you are going to do? 

MR. SHAW: Isn't the judgment in evidence? 

MR. SILFEN: Absolutely not. 

THE COURT: Off the record. 

(Discussion off the record) 


(In open court) 


MR. GRUTMAN: That has been resolved, your Honor, 


between counsel. 


BY MR. SHAW: 


9 Now, Mr. Gross, after you became a general partner 


Newburcger, Loe an you tell the Court and jury what you 
did. what your business functions were prior to the time 


you became managing partner? 


A Unfortunately, I really had no business function. 


My expected function ‘vas to be involved in the generation 
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of income for the firm; front office, production of money 
through underwriting, the getting of new registered 
representatives to joing the firm, and various things of 
that nature. 
But we were on restriction from the New York 
Stock Exchange, which prevented that, and those restrictions | 
continued until the last week of June 1969. 
So in that time I had a desk shoved into the 
office with Mr. Robert Stern, and I sort of sat 
there ome mostly listened. 
9) Did there come a time when you became more 
active in the business? 
A When I became managing partner. 
Q All right. Now, after becoming managing partner, 


did you take steps in an effort to solve any problems that 


the business had or to help the business? 


A Did I take steps to solve any problems? 

Q Yes. 

A Oh, very much steps. 

Q Can you recall what your first decision was? 

A Well, these weren't really my unilateral decisions 


Mr. Shaw. We terminated the employment of Mr. Richard 
Marshall, who was in charge of the back office, and the 


conversion of Newburger, Loeb from a manual to a computer 
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2 | or automatic operation. 


oo 


We terminated the retention of Peat, Marwich, 


4 | Mitehell's brokerage consultant team, who had worked with 

il 
5) Newburger, Loeb probably from a period in the mid-1968 or fro~ 
6 | the time they started their conversion to automatic, and I 


think that was the first act of a definitive nature that was 


8 1 done after I became managing partner; and I remember that 

9 we had quite a discussion about it. 
10 2) a that during the summer of 1969? | 
11 A Yes, sir, it was, probably in August. 

12 | Q Can you recall any other steps thatwere takne 
13 during the summer of 1969? 

14 A yes. A firm by the name of John Nuveen & 

15 | Company had gone out of business. They had coincidentally 
16 | been tenants in the top floor of our building, and they 

Ww had a very strong research department that was thinking 

18 f of going as a team, and I remember that myself, Mr. Settel, | 
19 } Mr. Robert Newburger, sat with some of the representatives 

20 of that research team, most notably a Mr. Robert Stoval. 
21 | 9 Was he hired? 

2 A No. He couldn't hold his team together, and 

23 we never did reach any accommocation. 

2 We were coing to take them as a full research 

3 package. because, as you remember, at this time we were 
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released from the restrictions and permitted to go forward. 

Q At that point, can you recall anything else that 
was done? 

A Yes, there was -- concern was being expressed 
over the continuing volume of customer complaints to 
Newburger, Loeb, which had started to become quite heavy a 
year or so previous, and pursuant -- the conversion to 
automatic was completed at about that time, and pursuant 
to the -- you showed me the memo of the New York Stock 
ecuilbiciblnis April 1969 -- we undertook to take the first 
gener2l count, physical count of security positions since 
August of 1968, which was an abnormally long time between 


such counts. 


Q When did you begin taking that first physical 
count? 

A I think it was the week end of September 6th or 
7th. 

Q Who took the counts? 

A Newburger, Loeb & Company, with its personnel 


under the direction of Robert Stern and Robert Therese. 
And there may have been some temporary help in the actual 


counting from some Peat, Marwick auditing personnel; I'm 


not certain. 


What did you discover? 


1 " el ja 8 Gross - cross 
2 A Well, we discovered that there were significant 
a i numbers of securities differences, both long and short, 
4 | existing at Newburger, Loeb at that tome. 
5 Q How significant? 
6 | A Well, the number was probably only half again -- 
7 t not half again -- half as much as the number of what I was 
8 | informed by my operations partner they had in something 
9 | called plug accounts, in other words, positions that 
10 | they were not sure of, but I think they were in the neighbor-! 
H : 

11 hood of two or three thousand differences. i think the 
12 f securities plug accounts represented somethihg like 5,000. 
13 Q Did it take a number of days for the physical 
14 count to take place? 

| 15 | A It was done over a weekend, Mr. Shaw. 
16 Q And you say this was done on the 5th or 6th? 

| 17 A 5th, 6th, 7th, whatever that weekend was, in 

i 

is | 1969. 
19 | Q Can you recall if prior to that time there 
20 nad been a report prepared by the New York Stock Exchange? | 
21 A (No response) 
Zz MR. SHAW: Withdrawn. 
23 Q Can you recall if in fact the sequence was that 
2A the New York Stock Exchange came, made an examination, 


R 


found certain things, and then Newburger, Loeb had 
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Mr. Tnerese and various persons make a count? 


3 | A I cannot recall that because that was not the 


4 || fact. The fact is that New York Stock Exchange came 


5 i concurrent with the taking of the count, perhaps a day before 
6 | or after, but long after it had been planned and set up, and 
7 they came to do an audit of the July -- the end of July, if 
8 memory serves me, I think July 20th operations questionnaire, 
9 which they didn't receive until the end of August. 
10 i _ ‘The facts as you stated them are not true, so I 
il cannot recall them. 
12 | 2) I show you this document, 62 for identification, 
13 | and ask you if you recognize this as a report of the 

\ 
14! New York Stock Exchange of their examination of the books 


and records of Newburger, Loeb as of September 4, 1969. 


16 | A I have never seen it before. 

> Sh 9 poes that document, to your knowledge, relate 
18 | to Newburger, Loeb? 

19 A It says it does. 

20 | 9 Can you tell from looking at the document that 
21 it relates to the company? 

= MR. MANDEL: I object to that. 

3 THE COURT: Sustained. 

2A MR. SHAW: I offer this document in evidence, 
25 your Honor. It has already been authenticated by Mr. 
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Fitzgerald. 


THE COURT: Let me ee it. 
(Pause) 
THE WITNESS: I have never seen this before. 


THE COURT: This, I take it, is an internal 


memorandum of the stock exchange. 


MR. SHAW: Yes. 


THE COURT: At this point I will sustain the 
objection to it. 
Mr. Gross has never seen this. 

SHAW: 
9 I show you this document marked 63 for 


identification and ask you 1f this is a copy of a letter 


that you received on or about September 15, 1969 from the 


New Yrok Stock Exchange. 
A It is. 
MR. SHAW: I offer that document in evidence. 
THE COURT: Would you show it to Mr. Mandel, 
Mr. Shaw. 


(Pause) 
No objection. 
It will be received. 


THE COURT: 


(Plaintiff's Exhibit 63 was received in 


evidence.) 


Gross ~- .ross 


MR. MANDEL: What's the date of that, please? 


3 | MR. SHAW: September 15, 1969. 


4 | May I read it, your HOnor? This is the same 


thing as 64. I marked the same document twice. 
g 


Li | 


6 | (Mr. Shaw read to the jury from Plaintiff's 
7 ! Exhibit 63 in evidence.) 

8 BY MR. SIAW: 

9 Q Mr. Gross, what if anything did you do after 


10 | receiving this letter dated September is, 2969, in ‘an 

11 attempt to solve the problems or help the business Oc as 

12 || managing partner of Newbu:yer, Loeb? 

13 f A Well, we did a lot of things. 

14 Q The question is, what did you do, sir? 

16 Can you answer that? 

6 A I personally? 

7 | Q Yes. 

18 | A I recommended that our accountants be directed 
19 to give us a schedule of accounts so that the firm could have’ 
20 | a better grasp on its profit and loss situation -- no, I 
21 ! would say the first thing that I did was to respond to the 
22 letter on September 23, 1969; I'm sorry. 

yA) , ‘@) You wrote a reply. 

A A Oh, yes, sir. 

v5) Q Is your reply what I previously marked as 
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2 f Exhibit 66 for identification? 
3 (Handing) 
1 
4 ! A That's correct, sir. 
5 MR. SHAW: I offer this in evidence. 
6 I have shown this previously to Mr. Mandel. 
7 | MR. MANDEL: What is the date of this? 
8 | MR. SHAW: September 23, 1969. 
- 8 THE COURT: Mr. Shaw, that exposure was 
10 | several weeks aco, and he may not know exactly which is 
7 ! which, ra it's preferable if you do it each time here, 
12 pleas3. 
13 (Pause) 
14 MR. MANDEL: No objection. 
15 | THE COURT: Received. 
ee 16 | (Plaintiff's Exhibit 66 for identification 
‘ae received in evidence.) 
18 | MR. SHAW: May I, your Honor, just read one 
19 | portion of the document. 
0 | This is a letter to Robert N. Bishop at the 
21 1 New York Stock Exchange. I am reading from page 3, and 


Partner; at 


=e &£ & & 


Exhibit 66 in evidence.) 


\ it is over the signature of Charles H. Gross, Managing 


page 3, paragraph 4, the last paragraph. 


(Mr. Shaw. read to the jury from Plaintiff's 
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2 t (Mr. Shaw read to the jury paragraph 5 of the 
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3 | enclosure of Plaintiffs' Exhibit 66 in evidence.) 
4 BY MR. SHAW: 
) | Q Mr. Gross, is it correct that as of 
6 September 1969, to be moreprecise, as of on or about | 
f 
7 September 23, 1969, the recordsof Newburger, Leeb failed to 
8 | indicate or showed a discrepancy with respect to $13,000,000 
9 | worth of stocks on the long side and $10,000,000 worth of 3 | 
10 : stocks on the short side? : | 
a A As of that date? | 
12 2 Yes. 
13 A That's correct. It showed a profit for 
14 Newburger, Loeb of approximately $3,000,000. 
15 | Q A profit? 
16 A Yes. 
7 ! Q I'm sorry. Did Newburger, Loeb have a profit 
18 during 1969, sir? 
19 A As of that date those differences of 313,000,000 
20 | on the long side and $10,000,000 on the short side would | 
21 | be a profit situation for Newburger, Loeb of approximately 
H 
22 | $3.000,000; and further, as the records indicate, that 
23 on research those numbers were halved and quartered within 
24 a matter of days and weeks thereafter. ! 


@) Doesn't that assume that the longs are related 
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to the shorts? Isn't it posstble thatthere was a loss 

of $13,000,000 in the long condition and $10,000,000 in the 
short account so that there wouldbe a net loss of 
$73,000,000? 

A Ho,: Sir: 

Q In fact, when the records were finally put 
together, isn't it a fact that a loss of almost $2.3 million 
was established? 

9 I said that previously. The loss of $2.3 nit sir 


eventuated from the back office mess that existed for two 


years. 
Q But is it your testimony -- 
A And we cleaned it up, Mr. Shaw. 
Q AS a re‘ult of the discrepancy in the long 


ana the short account that your letter of September 23rd 
shows a $3 million profit? 

A Well, my understanding, and I have never been 
a back office expert, Mr. Shaw, is that a long difference 
means that you have securities for which you have no home, 
no customer position. . 

You might have securities that perhaps don't sie 

belong to you, I don't know. And a short position means 


that the customers are credited with securities that you 


don't nave. 
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If the long securities were to be liquidated 


ana the short securities bought, my mathematical analysis, 


and I'm not a back office person, means that a net inflow 


of $3.u0),00U0 would have come to the firm. 


Q Mr. Gross, as a result of these figures, 
| 


b 


as a result of this imbalance, isn't it in fact true that 


there wasn't a profit, there was a substantial loss? 
"A Mr. Shaw, you asked me about that moment in 
time. I only wished that that had been a continuing 


situation. 


Much later, the situation was different. AS 


longs were researched and the shorts -- the shorts then 


the 
became in ascendancy over the long. Ana that is where 


the loss was taken. Not as a result of longs being over- 


shot. 


Q As of this point in time, September 23, L969.) Vs 


it your testimony that there was a profit of $3,000,000 to 


Newburger, Loeb? 
A As of that point in time, according to what 


I understand now, it would be my testimony that if : 


those longs and shorts were liquidated at the market, 


Newburge., Loeb would have $3,000,000 more than it started 
\ 


with. 


MR. SHAW: I move to strike as unresponsive. 
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a THE COURT: No, I will permit it to stand. 


3 | Mr. Shaw, this isn't really taking us along 


the path, though. 
5 HR. SHWW: I will pass it. 


BY MR. SIIAW: 


ae: Q Just one point: If there are more stocks in 
your possession than your records show you should possess 
There are security positions. yes. 


10. a) Don't those excess stocks escheat the State 


of New York as onposed to becoming your property? 


12 | A I really don't know that, Mr. Shaw. I only 
know what would have been the situation at that time;if 


they had been liauidated there would have been more money 


at Newburger, Loeb. 


@) If you sold the stock not knowing who the owner 


was because your records didn't show it, could ycu keep 

the money?. 

Db i A I don't know. It was certainly done all over thk 
i 

20 } street. That is how some firms made money and some lost 

it at that time. 

Q I will go on to another point -- 


A don't really know. 


= oo 8 


THE COURT: Mr. Grogs, all right. - Let's ao { 


on to another sudject. 
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2 1 re) were efforts made commencing in or about this 
neriod of time by you to interest people in becoming 


investors of capital in Newburger, Loeb? 


A I don't believe I made any personal efforts at 


or 


6 | that time, Mr. Shaw. And I know that we didn't.--- I don't 
know -- I'm reasonably certain that we didn't take in any 


capital in that period of time. 


Q Didn't people become subordinated lenders 


after September 23, 1969? 


| 
Li A I don't recall anything in the numbers that you 


12 4 sucgested. 
i 
13 | 9 Any numbers? Did anybody -- 
i4 | A At that time I remember, I think one person 
\| oa 
‘ ‘ 
16 || became a subordinated lender for some small amount. I'm i 
H 
16 || not sure that it was then or later or before that. 
i i ) How about limited partners? How about general 
| 
13 | partners: 
is || A I don't think we took in any limited partners 
| 
0 | nor general partners at that time. 
| 
Zi | 9 After that time? 
22 A Oh, subsequent to that we took in some general 
23 


a) How about Limited partners? 


Bs4 


| 

| partners. | 
{ 

| 

| I don't believe so. 

| ; 
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i| 
2 | Q Did the general partners include Mr. Kayne and 
2 fir. Sloane? 
4 aA Yes. | 
5 O How about Mr. Bracker? 
6 | A Mr. Bracker become a partner at the same time 
7 | that Mr. Kayne did. I think they signed the partnership 
8 } agreement at the same time in California. 
9 Q Did you have any conversations with Mr. Bracker? 
10 | A Commencing in the fall of 1969, probably towards 
11 the teas part of the fall of 1969, yes. 
12 | 6 Were your anne eo witn Mr. Bracker or 
13 ( with Mr. Kayne or Mr. Sloane and your activities a | 
14 California calculated or intended on your part to benefit 
15 the business of Newburger, Loeb? 
16 A Of course. 
17 Q In ee was an office opened? 
18 ; A We opened an office in Century City, California, 
19 | a satellite office, before that in Mr. Bracker's office. 
| 
20 Wa first opened towards the ead of January 1970, and the 
| 21 | Cantury City office I think was occupied in March and 
| 22 officially opened the lst or 2nd of April, 1970. 
| i! 
23 fe) Was this done on your recommendation, your 
24 sugcestion? 
25 aA You mean ryself personally? 
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Yes. 


The entire firm had a hand in these dec* ons. 


Including you? 


I said the entire firm, Mr. Shaw. I was a 


member of the firm. 


9) Did you make any recommendation? Did you take 


~] 


any position regarding this? 


9 |! A I was in favor of it. So were all the other 


9 In 1969, September of 1969, did Newburger, Loeb 


uy also at vour suggestion sion a lease at One New York 
a |. Plaza? 

| 
14 | A NO. 

i 

( : ‘ 
15 i Q When was that lease signed? 

i 

i . . t . 
16 i A My best recollection is that 1t was probably 
7 the latter part of December 1969. I don't have a copy 


of it, but I) know your suggestion is not true. 


8 | 
i 
19 Q It was the fall, late fall -- | 
20 A I would consider that the winter. 
21 | ) By virtue of this lease, did Newburger, Loeb 
22 | expand its expenses and increase the number of square feet 
23 | of space that it had for offices? 
A | A Oh, yes, we anticipated that would be tne result | 
05 that we would expand our expenses and increase the number | 
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2 ii of -- no one gives office space for nothing. 
nae | 
3 | 2) How many additional square feet did you add 
i 
4 i to your office space? 
| 
|! 
5 | A I think approximately 19,000 or 20,000 feet. 
| 
Hi | 
6 | fe) 19,000? | 
0% A Something like that. 
{! 
A : \ 
8 | Q Had the main office of Newburger, Loeb 
9 i previously been at 5 Hanover Square? 
| 
10 |i A Yes. : 
1 4 29 low many sauare feet did it have there, in 
il : - 
mi Deceriser of 1969? 
| 
13 | a i really don't know. Svecifically, I think the 
i! 
! 
HI ‘ - i 
14 |, main offices of Newburger, Loeb probably: doubled the amount ' 
i 
15 cf one floor. There were two floors, there were the | 
16 | eighth and ninth floors. 
ja Q In December of 1969 was Newburger, Loeb under 
16 || restrictions? 
H 
19 || A In December? 
20. Q Yes. 
21 ! A Yes. 
| 
22 | Q Did the New York Stock Exchange in or about 
i 
i ee , Mee ; 
23 1 this period commence some sort of disiplinary procedure again™ 
| 
| 
24 | Newburger, Loeb involving or in any way related to the 
35 | soecial operating yuestionnaires which were signed during 
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2 the summer of 1969? 
3 A Mr. Shaw, in the first place, I don't know that 
4 the New York Stock Exchange ever instituted any proceedings |, 
5 involving the special operating -- operations questionnaires, | 
6 as you put it. And in the second place, I don't recall or : 
7 have no knowledge of any such proceedings being commenced | 
i 
8 at the time frame that you mentioned. 
| 
9 O I show you 67 for identification and ask you 
10 | if this is a special operating guestionnaire which you 
11 filed with the New York Stock Exchange. 
i} 
12 } A pe me. you mean the firm of Newburger, Loeb & 
Ht 
13 Company? 
| 
14 ! 9 Wo, you personally. Is your signature on it? 
15 f (Handing) 
16 f A This is an operations questionnaire as of 
l 
7 | September 26, 1969, signed by myself and Mr. Robert Stern 
/ 
18 as in charge of operations, and as with the other operations 
i| 
19 questionnaire, I relied upon the information given to me 
| 
20 | by my partners. 
i 
21 | 0 Is that one true? 
A I at the time believed to the best of my 
\| 
knowledge and with all of my heart that it was true, and 
i 
%¢ | I probably still believe that it's true. I can't 
| 
3% . yvead it and tell. 
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Q You say that you sent a letter to the New 
York Stock Exchange dated September 23rd, which is in 
evidence. I show you what has been marked 68 for 
identification and ask you if this is a copy of your reply 
to that letter. 
MR. SHAW: I should note, your Honor, there is 


something annexed to it, but this was annexed to it as 


received. 
ee I direct your attention to the entire thing. 
(Pause) 
A Yes, this is the letter that modified and lifted , 


to a large extent some of the restrictions the stock 
exchange had imposed upon us 15 days earlier. 
Q Does this letter have annexed thereto a copy 
of testimony which you gave to the New York Stock Exchange? 
vs tr! have to Look at that. I only looked at the 
letter. 
(Pause) 


MR. MANDEL: Mav I come up and take a look at 


this? It will save me a minute or two. 

THE COURT: You may. 

(Pause) 

MR. SHAW: Mr. Mandel, I am going to offer 
69, 72. Vi, Td mad 73. Perhaps you can look at it. 
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2 MR. MANDEL: Are you offering that? 
3 MR. SHAW: And that is being offered. 
4 | MR. MANDEL: With regard to that document, your 
5 ionor. the thing that is annexed I believe is not 
6 | contemporaneous and was not received by Mr. Gross at the 


“ 


tj same time as the letter. 


8 i THE COURT: Let's find out what he says. 
| 
9 || THE WITNESS: Yes. 
| 
10 BY MR. SHAW: 
11 fe) Have you finished reading it? 
12 A I have. 
13 | 9) What is annexed, is that an extract of eto: 
14 | that you gave before the New York Stock Exchange? | 
| 
15 A It's an extract of testimony I gave to 
16 the New York Stock Exchange in May 13, 1971, I believe, 
17 | was the precise date. 
18 MR. SHAW: I offer this entire thing in 
19 evidence, your Honor. 
20 MR. MANDEL: Your Honor, I don't think it is | 
21 one document. 
22 THE COURT: It can't be. 
I 
3 | MR. SHAW: I received it like thag. If 
4 } you want to separate it, I'd be more than glad to do so, 
2% | your Honor. 
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MR. MANDEL: You have a letter of 1969 with 
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some testimony in 1971, and -- 
MR. SHAW: I will be more than glad to 
separate them, your Honor. 
(Pause) 
MR. SHAW: Shall I make this 68 and 69A? 
(Plaintiff's Exhibit 68A marked for 
identification.) 
(Plaintiff's Exhibit 68 for identification 
was received in evidence.) 
MR. SHAW: I offer 68A. 
MR. MANDEL: Mr. Gross said that is the 
testimony. 
THE COURT: n° 3971. 
TIE WITNESS: I recognize it. 
MR. MANDEL: No objection. 
THE COURT: It will be received. 
(Plaintiff's Exhibit 68A was received in 
evidence.) 
MR. SHAW: I offer the remaining documents 
which I showed Mr. Mandel. 
MR. MANDEL: 69 there is no objection. 
(Plaintiff's Exhibit 69 for identification 


was received in evidence.) 
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2 | MR. MANDEL: 70 you will have to qualify. 


71 there is no objection to. 
72 there is no objection. 


73 you will have to qualify. 


(Plaintiff's Exhibits 71 and 72 for identificatia: 


in evidence.) 


received 


BY MR. GROSS: 


9 | @) Mr. Gross, did there come a time when restriction 


were removed from Newburger, Loeb? 


Restrictions were first modified in the 


A 


New York Exchange letter of October 1, 1969 in response 


to my letter of September 2:rd. They were then further 


14 | modified on or about January 7th, I think, or 8th, 1970, 


and they were removed in all cegards ¢ 
January 231d or 24th of 1970. 


7 | a) Did you know che firm of Simonson, Peyser 


Citrin, an accounting firm? 


years, too, hadn't you? 


At that time? 


Yes. 


NI 
NO 


R 
0 


Didn't vou retain Simonoff, Peyser & Citrvin 
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directed. 
THE COURT: Go ahead. 


BY MR. SHAW: 


Q Did Newburcer, Loeb make or lose money for the 
yor 1969? 

A Newburger, Loeb lost money in 1969. 

Q How much? 

A The figure that Newburger, Loeb lost, 


according to our tax return, the partnership tax return, was 
approximately a miliion, three, and I think in the latter 
part of January of 1969 -- I know in the latter part of 
January 1969 I reported to the executive committee that 
preliminary estimates given to me were that Newburger, 
Loeb had sustained a loss of $1,230,000. 
I think thatwas a meeting of January 24, 1969. | 
Q Is it ‘69? 
A January 24, 1970, I'm sorry. 
MR. MANDEL: Just to make sure there is no | 
misunderstanding, the Berkowitz you are talking about 
is not the Larry Berkowitz who is an additional defendant 
here -- 
MR. SHAW: No, the Berkowitz, the accouw'itant 
of Simonoff, Peyser & Citrin, the accounts. 


MR. GRUTMAN: The first witness who was called | 
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Q Thereafter did Newburger, Loeb receive a warning 


| suspension from the New York Stock Exchange? 


A I don't know chat to my own personal knowledge. I 


was not a parner when the event shink you are referring to 


occurred. 


Q I show you this letter dated March 24, 1970, and ask 
| you if you received it from Mr. Fitzgerald. 
A No, Mr. Shaw, Newburger, Loeb did not receive any 


warnings of suspension by virtue of this letter. 


Gg Did yeu receive this letter? 


4 1 think,.2 did, 


Wi: SHAW? (2 offer 77 ter identification into evi- 


I can't see any relevance to any Or 


MR. MANDEL: 


tesywes in this case. I don't see any. 
THE COURT: I will allow it. Overruled. 


(Plaintiff's Exhibit 77 received in evidence. ) 


MR. SHAW: May I read this, your Honor? 
THE COURT: 20 may. 


(ur. Shaw read to the jury from Plaintiff's Exhibit 


7 in evidence.) 
f Q I show you 78 for identificaticn and ask you if you | 


| recognize this as a copy of the executive committee minutes of | 
| 
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2 | March 26, 1970. i 

3 | A Oh, yes. : 

. MR. SHAW: I offer this in evidence. | 

5 ii THE COURT: Received. } 

6 | MR. MANDEL: No objection. : 

7 | THE COURT: Received. i 

| xxx 8 (Plaintiff's Exhibit 78 received in evidence. ) | 

| 

ale MR. SHAW: I'd like to read one portion, your Honor. 

10 (Mr. Shaw read to the jury from Plaintiff's Exhibit 2 

| : | 


11 | 78 in evidence, ending with "carefully rationed distribution." 

cn Q wr. Gross, do you recall that on March 26, 1970, 
13 | you received a letter from the New York Stock Exchange, 

4 | Mr. Fitzgerald's letter of March 2hth, and also discussed 

| at the executive committee the purchase by Newburger, Loeb 

16 | of a basketball team? | 
17 \ 3 A Are you asking do I know that we received 2 letter 


18 | from the stock exchange concurrent -- 


ae Q Yes -- 

| 

| | 
20 H 4 -- with discussion we had in the executive committee 

\) 
21 | about the preparation of a private placement memorandum for 


{ 
a | a basketball team that we had previously committed ourselves 
| 
- | to? 
| 
C Yes. 
2 | A Yes, I do. 


oF 3745 
| i {’ ‘ G aa \ 
eli/1f/3e2 Gross-Cross A 2449 

2 Q Did Newburger, Loeb buy a basketball team? 

3 | MR. MANDEL: Your Honor, how is this relevant to 

4 any of tne charges in this case? 


1 THE COURT: Aren't there allegations concerning this 


ae 

ti | 
6 ba ketball team? 
7 MR. SHAW: I believe there are, your Honor. 
8 | MR. MA OEL: Which cause of action? : 
4 MR. SHAW: May I have the pleadings? 
10 THE COURT: Why don't you find where it is, Mr. 
il | Shaw. My copy of the pleadings 1s upstairs. 
a | (Pause) 
LS MR. SHAW: Your Honoyn there is no specific pleading 
y dealing with the basketball team as there is in relation to 
» other things. However, it would seem to me that it would be 
% covered by the zeneral language in paragraph 55 and 56, the 
. ninth defense offset and first counterclaim. 

l 
i | THE COURT: Let me look at that. 

| 
9 | wR. SHAW: In addition it's already been in evidence. 
“ | tn relation to Stern memorandum. I think it relates to the ) 
zeneral financial condition of Newburger, Loeb. There has | 
@ | been testimony about this basketball team. | 
- | THE COURT: Where is the place in the pleading that y 
- | say it appears? 
25 | 


| MR. MANDEL: Would your Honor care to borrow my copy? 
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MR. SHAW: This is marked, your Honor, but it really; 


| 


says nothing on it (handing). 
( Pause ). 


THE COURT: TI think in my discretion I will sustain 


the objection. 
Cc Mr. Gross, can you recali that in early 1970 you 


| began to buy and sell certain securities in a trading account 


| which you opened up? 


f You mean a trading account that I opened up in 19707. 


0 
aa 


Yes. 
A No, I don't recall having opened any trading account 

| in 1970 for the purchase of securities. 
Q Didn't you purchase and sell the stock of City 
Investinz commencing in or about January or February of 
| 1970? 
A I started to purchase the stock of City Investing 

in February of 1970. 


G Right. 


| A But I didn't open the account. The account was 
| opened in late June or early July 1969 when other transactions | 
| were made in that account, including the fact at that time 


| of a trade in City Investing along with many other securities. | 


Q Who did you speak with about the opening cf that 


; account? 
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A In 1969? 
Q Yes. 
4 In June? 
© ves. 


| about 


think everybody knew about it at that time. 


All of my partners on the executive committee knew 


it. Mr. Edwin Rubin knew about it, at that time. 1 


Mr. William Rubin? 
Edmond. 
Was there a loss in that account? 


In the summer of 19€9, I think the account had a 


net deficit of 312,000. 


Was there a loss in that account as of the summer 


of 1970? 
A I think the account lost money in 1970 -- I know 
the account lost money. 


a 


tea 


rm 
anny 


&) 


Q 


Apout $186 , 000? 

No, about $80,000. 

$30,000? 

Eight vero, comma, vero, vero, zero, Mr. Shaw. 


Was there also a loss to your knowledge -- may af 


inquire as to whether there was a loss in the basketball 


your Honor? 


THE COURT: “o, I don't think so. T think that is 


748 
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2 | out of this case. 

3 | Q I show you this letter dated July 24, 1970, 86 for 
| 

4 || fdentification and ask you if this 13 a copy of a letter re- 


5 j| ceived by you from Mr. Bishop. 


6 | A Yes. 
4 MR. MANDEL: May I take a look at it, your Honor? | 
| | 
8 | THE COURT: Yes. , 
| | 
9 I MR. SHAW: I offer this in evidence. ' 
10 | | 
| MR. MANDEL: No objection. 
i | THE COURT: It will be received. | 
xxx ean (Plaintiff's Fxhibit 86 received in evidence.) 
| 
atl | MR. SHAW: May I read this letter to the jury, your — 
spe Honor? 
1b | m me? ; | 
THE COURT: You may. | 
16 | (Mr. Shaw read to the jury from Plaintiff's Exhibit | 
a | 86 in evidence.) 
i Q Mr. Gross, on or about August llth of 1970, was 
1 | 
19 there a meeting of the executive committee of Newburger, Loeb? 
| 
= A Yes. 
+ i 3) Was one of the purposes of the meeting to discuss 
| 
22 | 
ii new business, including a notice of the fine to be given to 
23 | 0 
f capital contributors? 
oy : 
ij A IT don't recall without seeing the document. 
| 
in 
e Q Was the fact that there had been this fine and the 
it 
i! 
I 
| | 
e aliw C e r) ' 


Le] 


17 


18 


19 


8 
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fact that capital contributors would have to be advis 
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it discussed at the meeting? 


I don't recall. 


A Without reference to the document, 


MR. MANDEL: This is in evidence. 


MR. SHAW: I will read it then, your Honor. 


(Mr. Shaw read to the jury from Defendant's Exhibit 


JIIZ in evidence. ) 


Q 


Mr. Gross, was the fine of 350,000 a fine that some- 


how or another related to the special operating questionnaire 


that had been signed by you during the summer of 1969? 
T really can't accept the way you put it, Mr. Shaw. 


as I explained earlier today, was broken into two 


ao 


fine, 


The 


One for the failure to keep proper books and records 
period extending from 1967 through mid 1969, and the 
for what I think was referred to as apparent missta te - 


to the exchange by the firm. I don't «now what mis- 


statements are specifically referred to, I don't know when 


the misstatements were made, 1f in the exchange's view the 


T 
pS 


one operations questionnaire, if any that signed before I 


partner, I'm not sure whether the June one was 


signed before or after I became managing partner, if they 


are included, I can't testify to that. But I know the censure | 


the partnership, was 


and fine of Newburgser, Loeb and Company, 


for and I do not feel myself involved in any misstatements as | 


j 
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2 || you suggest. 
| 
3 | Q During the first six months of 1970 had Newburger, 


4 Loeb lest money in each month? 


5 || A I can't recollect specifically. T know that 


§ | Newburger, Loeb lost a lot of money at that time for a variety 
7 | of reasons, most prominent among whichvas the diminution of 
9 C I don't think there is a question outstanding, sir. | 


10 One of the documents indicated the sum of $220,000 had been | 


11 ‘lost, I believe in January and February of 1970, do you recall 


2 | that? 
| 
13 i A Yes. 
bp | Q Do you recall if there was a similar loss trend 
rf 
15 | during March, April, May, and June? | 
6 | A I know that Newburger, Loeb lost money and had lost 
i ll a considerable amount of money in the first half of that year. 
ba j) I can't specifically recall month by month computations. | 
| . 
| ‘ 
19 i Q At or about this time did the various general partner} 
| 
20 ior some of them begin to make statements attributing the | 
21 | 
ie@ifficulties to you? 
2 
A I have never heard that, to this day. Excuse me. 
~ 'Except from two parties who were partners of the firm in our 
2” || 
| California office. 
25 


| 
\| 
i Gi Bnd two days or three days after the meeting on 
i 


> & Bf 
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August llth of the executive committee did you go on vacatsont 
A I think I have testified that my last day at work 
that week was probably Friday, August 14th, and I was on 
vacation for two weeks thereafter. 
© And thereafter did you consult with Mr. Golenbock 


of Golenbock and Barell? 


t 


A I consulted with Mr. Golenbock at the time that I hac 
made up my mind to resign from the partnership, and I felt | 
that Mr. Golenbock, who was counsel to Newburger, Loeb, could 
properly tell me how to word my letter of resignation. I . 
Gid consult with hin. 

Q Did you have a meeting with Mr. Golenbock shortly 
after August 14, 1970? 

A No, I would say I had a meeting with Mr. Golenbock 
shortly before August 31, 1971, if not on that date. 

THE COURT: [1707 


THE WITNESS: 1970, I'm sorry. 


¢ And did you discuss with him at this meeting how 
to withdraw your capital from Newburger, Loeb? 

A Not really. What I discussed with him at that meerehe 
“as how to give notice of my withdrawal as a partner and 
to confirm with him whether or not my interpretation of my 


rights for the withdrawal of a portion of my capital were in 


fact consonant with the partnership agreement. 
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4) So that you discussed withdrawing from the partner- 
ship and vetting your money out, correct? 

f I discussed the mechanics of withdrawinz. The 
decision to withdraw was solely my own and had been made, as 
I testified yesterday, really quite sometime in advance. 

Q You indicated that you attended a meeting at the 
offices of Finley, Kumble on August 24th of 1970 where there 
| was a prepared stateme:., read. Had you discussed with Mr. 


Golenboch withdrawing your capital and resigning from Newburgern, 


Loeb prior to August 24th of 1970? | 
XY had not. 
THE COURT: Mr. Shaw, I think we will take a 


| 


recess at this point. We are going to set, as you know, until, 
| 
5:30. I am going to break this into two recesses, because » Y 


We will take a recess now for 


(The jury left the courtroom. j 
(Recess) 


(In the courtroom in the present of the jury.) 


| BY MR. SHAW: 


MR. SHAW: I'd like to offer 80, 81, 83 and 85 for 
identification into evidence. 
MR. MANDEL: No objection. 


THE COURT: Feceived. 
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2 (Plaintiff's Exhibits 80, 81, 83 and 85 were 
oo 3 | received in evidence. ) 
4 | 9} Mr. Gross, I believe that you have testified that 


5 after attending a meeting at the offices of Finley, Kumble 


6 | on Auzust 23rd you made a decision to withdraw as a partner 


7 of Newburzer, Loeb -- 

8 | 4 That meeting was held August euth, Mr. Shaw, and, yes » 
9 it was in the following week after reviewing the events of the, 
10 meeting and my feelings about it, I did make that decision. 


M4 Q At that meetinz I believe that certain statements 


12 | nad been made regarding you, correct? 
13 || A No, that is not correct. Not at all. There was, I 
i 


14 believe, only one small reference to me at that meeting. Vari. 


15 || statements were made, as relating all over that 


16 || document regarding the partnership and the former partners, bu’ 


7 || not about me. 


8 | Q When was the first time that a statement was made 


19 | about you? 


| 
20 | MR. MANDEL: I object to the form of that. 
| 
i 
| 


THE COURT: Sustained. Don't answer. 


2 | Q Wasn't there a meeting in July of 1970 where your 
2 | behavior was in some respect criticized for your inability 
- to control sh: esentor partners? 
95 | 


A I think I testified that Mr. Kayne and Mr. Sloane 
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Therese, Mr. Frank, and Mr. Settel asked me to meet with 

them in the latter part or mid July, 1970, and they opined 
that I had not been firm enough insofar as the senior managemery 
of the firm were concerned, and they thought that perhaps @ 


new face would do it better than it was agreed that Mr. Kayne 


| 


would come East as my assistant, to later take on the reins 


after my vacation, as managing partner, but that when I observe: 


Mr. Kayne's behavior for the first week or so that he was in 


New York, I determined in the midst of the executive committee | 


' of August sith, in the middle of the meeting I said this 


| charade had no future together, that if Mr. Kayne was to 


behave in the manner that he did, I would resign at that FOSnEs, 
and did, as managing partner. 

Q Dia there come a time at any of these meetings when | 
anybody made any accusation or claim against you? 

A I recognized no accusations or claim against me at 


thowe meetings, that I can recall. 


C Did you attend a meeting with Mr. Miles and Mr. 


| Silverman and Mr. Jordan? 


A I did. 
Q When was thet meeting? 
A I have been told recently that that meeting was on 


September 15, 1970. 


a) How long was the meetin? 
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2 | A Between an hour and two hours, perhaps. I really 
3 | don't know. It is not firm on my part. I had no real part 


4 || in the meeting. | 


ou 


Q As of that point, September 15, 1970, you were no 


| | 
6 | lonzer active in the business of Newourger, Loeb, correct? 


7 | fi That's correct. 
S Q And you had given notice at withdrawal of your capital 
: | 7 That's correct. | 
10 Q And you were demanding return of your capital as 
1 | weil as the interest on your capital, correct? 
2 A I had not given any such notice of demard at that , 
ig I tame. I was still a partner, you see. 
ia Q Had you at that point spoken with Mr. Golenbock 
15 | with the procedure irvolved in withdrawing from Newburger, Loeb‘ 
" A I think I testified before recess I spoke to Mr. | 
i | cotenbock shortly before, 2 day or so before August 31st 
* | probably either the Friday before that Monday or perhaps even i 
" | that Monday morning itself. 
” . As of that point was it your view that if Newburger, | 
si Loeb was liquidated there would be enough money left over to | 
2 || 

| pay the general partners? 
” ! A Absolutely. 
ay | c Was it your view as of this point that the subordina ty 
3 | 


| 

|| lenders would all be paid their subordinated accounts? 
| 
| 
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A Well, if the limited partners were to be paid and 
the subordinated lenders had precedence over them, naturally 
they would have been paid. 


a Was it your view that everybody would have been 


I don't know about all of the general partners. I 


| don't know that at that time I knew the status of deficits, 


et cetera, but I felt that there was sufficient money in the 
! partnership forall capital contributors who had pc sitive 
f capital, to get the major portion of their capital out. 
¢ Out of the assets of the partnership? 
Out of the assets of tne partnership and out of any 
| monies that -- I think some accountants said, in this room, 
|| would have to be ponied up by the partners who were in deficit. 
Q Was it your view that there was sufficient assets 
in the partnership as of that date, September 15, 1970, so 
that the subordinated lenders and limited partners could be 
paid without the general partners who were in capital deficits 
| putting up any portion of their tax returns? 

A I don't have in front of me a balance sheet of Septem 
| 30, 1970, and I don't believe that I had any position at that | 
| time that takes into account your restriction, without people | 
|| who owe money paying the _r money. Any position I ever had in- | 


| volved the concept tha. people who owe it will pay it. 


oA 


i you suggesting that Bob Persky was making a threat to you? 


if i 
4 ! 


; ge 
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Q As of September 15th, did you feel that the possibili 

| 

exisved that you would be involved in a legal dispu’ > ee | 
Newburger, Loeb or M~. Kayne or any of these persons? 

A No. | 

MR. SHAW: No further gques*ions. 

CROSS EXAMINATION j 


BY MR. GRUTMAN: 


>) 


Mr. Gross, do you remember yesterday what you swore | 
to under oath as the word that Bob Persky spoke to you when 
he sat cn the soft cushions of Mr. Golenbock's office on 
Tepruery 8th? 

A I think I do. , 

Q I wrote them down, and yesterday do you remember hav 
ing testified that Mr. Persky gaid to you at the conclusion | 
of the meeting, "Well, you know, Charles, we can make it so : 
you'll: be sorry you did not do what ™red asked"? Do you remem- 


her testifying to that unaer oath yesterday, Mr. Gross? | 


A 7 do, and JT: Chink ia! wae properly give the inflectic 
@) That wasn't what Bob Persky said, was it, Mr. : 

Gross? : 
A That is the recollection I have in my aind and have 


had in my mind since that moment, of what Mr. Persky said. 


Q Now, Mr. Gross, when you testified yesterday, were 
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I am suggesting that I felt threatened by Mr. Persie. 
and that I believe he intended it as such. | 
Q And Mr. Persky said to you, "You'll be sorry you 
did not do what Fred asked." That is what Persky said to you? 


A I believe that is the nearest approximation to his 


precise words tnat I could give, and that certainly is what 


( 


he said in meaning. 


MR. GRUTMAN: Move to strike what he certainly said 

in meaning. 

Q Were you suggesting Mr. Gross, that he was making 
you an offer that you couldn’. recuse? 

THE COURT: No, sustained. 
Q Mr. Gross, you testified at the arbitration about 
a year or so ago, didn't you? 

A Oh, 1 testified: in arbitration that lasted for more 
than a year, so I testified many times. 

Q Very well. 2am going to read to you azain what you | 
testified to here yesterday and what you testified to concern- 


ins the same conversation under oath, »2t page 1175 of the trans 


aale 


' 
{ 


eript. Yesterday, that conversation as you testified to it 


went this way. 


"Weil, Charlie, we can make it so you'll be sorry you 

os ss 
did not do what Fred asked." 
And at pare 1175 of. the transcript you testified some 

i 
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| I think time will 


| do what we are asking you to do.'" 
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considerable time ago: "Mr. Persky had very little to say at | 


that meeting, but at the end of the meeting, after I had aera 


Mr. Persky in his manner, looked up and said, ‘You know, Charl 4° 


show 1t would be in your best interest to 


The question was, "Did Mr. Persky make any threats 


at that meeting?" That was your answer. That was | 


sixteenth session of that arbitration. 


THE COURT: What date, please? 


MR. GRUTMAN: I don't know the date, your Honor. 


q tr. Gross, do you see the difference between what you 


testified to at the arbitration and the language that you used — 


earlier in a case where Persky wasn't the defendant or his 


igw Lira. > 
THE COURT: I sustain an objection to form from 
about the fourth word. 
Q In the case in the arbitration Mr. Persky and his 
law firm were not litigants, were they? 
A They were not. 
c The date of that testimony is December 19, 1973. 


what is your recollection, Mr. Gross, as to what took place 


on February 8, 1971, better in December of 1973 when you swore | 
under oath to the arbitrators than it was yesterday when you 


your present recollection of what Mr. Persky said to 


gave us 
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In 1973. Did you find any piece of paper, any 
document, sir, letter, memorandum, or writing where Bob Persky | 
made a threat to you? 


A I think you might say that such a threat was embodie~ 
in Mr. Persky's own notes of January 15th meeting with Mr. | 
Risher, Mr. Muh, himself, Mr. Mandel, and myself and his 
mentioning at that time specifically of the Buckley case and 
other things. Yes, I think there was a document or a piece 
of writing. I think it's in evidence in this court. 

Q What document are you referring to, Mr. Gross? 

I don't know which exhibit number. 
I certainly don't know the exhibit number, Mr. 
Grutman, Hut I deseribed It to you. 

a While they are searching for it, do you remember Mr. 
Persky throughout all of nis dealings with you and your lawyer, 
} tryinz to reach a settlement? 

ME. MANDEL: Your Honor -- 
Do you remember that? 
MR. MANDEL: I object to that, your Honoy, because 
it goes into dealings when Mr. Gross was not present. 
THE COURT: Sustained. 
Q Did your lawyer report to you an the occasicns when 


| you were net present what Mr. Persky was advocating was a 


| settlement and no litization? 


OUSE 


Ss ©= &@ fe 


tf 
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A At one instance he reported to me of a February 5; 


| 
| 1971, meeting which was late in the game when Newourger, Loeb 


and Company, Inc., were desperately trying to work out accomoda- 


| tions. 


| Q Late in the game Mr. Persky was still seeking to make 


| peace, you understood that, didn't you? 


| A No, I understood late in the zame that Mr. Persky 
initiated moves to make peace. That is what I understood. | 
MR. MANDEL: Mr. Grutman, here is the document I | 
| think you are loc‘ing for. | 
MR. GRUTMAN: Those are Mr. Ryan's notes. 

fl MR. MANDEL: No, I think those are Mr. Persky's 


notes. I'm almost certain they are Mr. Persky's notes. 


THE COURT: What exhibit are we talking about? 


MR. MANDEL: W, your Honor. 
© Your lawyer has produced for me Exhibit W in evidence 
1 which is dated January 15, 1970. Is that the document which 
[you say you looked at that improved your recollection, Mr. 


Gross? It reads as follows: 


! 

| 

| "Mandel doesn't want to talk. Orderly. Present 
| 

| plan and liquidation. Wants some cash. Not paper of corporati, 
| 
| 


But personal guarantze. Minimal way to contention" -- | 


“R, MAADEL: No, counterclaims. | 


MR. GRUTMAN: "Minimal wait to gather claims, five or 


t 
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2 || "ten percent. Gross has to be in business. Other partners l 


3 || especially on'-- something or other -- "men individually. 


4 || Visit open for Gross and him to call." ‘There is a figure of | 


5 | $300,000 also written down. 


Is that the document shat yeu say -- just one moment, 
sir, and if you can, answer my questicn yes or no -- is tnis | 
| the document, dated January 15 1670, which you say you | 


4 
| 
} 
| 
| 
' 
| 
° | looked at and refreshed your re:oliection thay dobert Persky 
| 
| 
| 


10 | on behalf of his law firm threatened you? : | 
ll } A I can't answer that question yes or no, Mr. Grutman. | 
a q Very well -- | 
13 A That document -~ l 
4 | Q That is an answer. | 
- } A I didn't say it refreshed my recoilection. JI said | 
" that was a document that represented it ‘nn writing. As te 

oo question, I answered your question. That wa3 a uocument 


18 | that represented in writing -- 


A I assumed thet was the conver’ :tton you were taltcing , 


= | Q A threat -- | 
~ 1 A Memo of threat. Yes, counterclaims, Mr. Grutman. 
_ | Q By the way, I was in error, Mr. Gross. The conversa- 
= | tion where Robert Persky ssid which you attributed “*o hini from | 
l) i 
3 | the soft pillows of Justine Golenbock's couch took place on l 
11 
- September 8, 1970, not February 8B, 197. | 
- 
i 
| 
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A 2460 


| 


Q I want to read the language for the last time of what 


you said in 1973, when you testified, "You know, Charlies" -- | 


MR. MANDEL: Your Honor, this has been gone over threc 


four times. 


MR. GRUTMAN: I need it as a predicate. 
THE COURT: Overruled. 


Q "vou know, Charlie, I think time will show it would 


be in your best interest to do what we are asking you to do.” 
Did you regard the phrase, "an your best interest," | 
as a threat? 
Ff. I regarded the entire statement as a threat, Mr. 


' Grutman. You hear someone say something -- 


© That is an answer ~~ | 
4 -- and you know when you are being threatened. | 
©. That is an answer. While you have been in | 
court, do you recollect tne 12tter which Golenbock and Barell | 


signed on December 31, 19707 | 
| 


7 I can't be certain. I think I know what you mean, | 


nan 
ll but you better show 4t to me. 


g Sure. I think it's Exhibit 50. 


a | 
(Pause ) | 


C I have a copy of it, it's Exhibit 51, previously | 


' marked 29FF in which the firm of Golenbock and Barell, speaking 
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Q Besides the lanzuage which Mr. Persky used as “u 


ascribed it to him in the arbitration in 1973, or as you gave 
it to the Court yesterday, and as the document Exhibit W 
shows, did Mr. Persky make any other threat to you? 

MR. MANDEL: In his presence, you mean? 

MR. GRUTMAN: In his presence. 

A Up until and including January 15, 1971, when we had. 
the meeting in Mr. Mandel's office, I think I had -- I think | 
that was perhaps the fourth, at most the fourth time that I 
had seen Mr. Persky. Once was at that execut*ve committee 
maetint, once I had been introduced to him in passing on the 


premises of Newburger, Loeb, once I had met him in br. rOlenbo: 


THE COURT: The question is whether he had made any 
other threats to you. That is the question. 


THE WITNESS: Two out of the .our meetings, yes. 


tJ 


Q he firs threat was the one that you testified to 
at the arbitration -- 
A And here. 
Q Here, in this courtroom. 
A Yesterday, September 8, 1970. 
MR. GRUTMAN: That is the one he's testified to. 


S Where was the second one, I'm sorry? It has eluded 


me. 
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A Mr. Mandel's office, I testified to it yesterday, on! 


January 15, 1971.- 

~9 What did he say on January 15, 1971? 

A He told me that they had the Buckley case in which J 
was involved -- 

8] Exactly -- 

f And he told me that they had other claims against me 
and that if he didn't go along I would be tied up in court 
and I would find it difficult to oper te in Wall Street. 


I said that yesterday, I am pleased to repeat it today. 


a Mr. Gross, when Mr. Persky told you that, did you not 


understand that he was speaking on behalf of his client or 
clients? 


A I understood that Mr. Persky was speaking to me. 


Oo 
sae] 
a) 
io) 


A He was along with Mr. Risher and Mr. Muh at that 
time. I understand that he yeported It -* 
WRi.« GRUTMAN: Your Honor, I have asked a question ~~ 
A I understand that Mr. Persky was speaking to me and 


he was threatening me. He didn't 611 we -* 


Q On whose behalf? 
A I con't know. 


™HE COURT: That is what he said. 


Q Did Mr. Persky say that he had a personal grievance 
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| 2 ments, disorganization, lack of financial ccntrol, losses 
| If | 
| 
3 sustained, the Lou Bracker affair, that he was talking about 
! | 
4 | you? 
| 
5 | A He was talking about the partnership, Mr. Grutman. 
tt 
i ' 
6 | He made that perfectly ciear in words edited for him by Mr. ; 


7 || Bamberger and Mr. Persky. 
oo , 
8 | Q You didn't deny -- may have to strike the latter 
| 
9 | part of that. There is no such evidrence. 
i | 
| THE COURT: Strike it out. 
i . 
1; Q Who brought Lou Bracker to the partnership? 
i | 
12 Ht b I xecommerded that Lou Bracker, a deal be worked with 
| 
ses | Mr. Bracker and that he be made a partner. It was discussed 
“ at executive committee meetings, and he became a partner 
* | of the firm pursuant to the same restated articles of partner- , 
16 | ship that Mr. Kayne and Mr. Sloane became partners. And Mr. | 
id | xayne ard Mr. Sloane operated from his office in California. 
\ i | 
qf 
8 i! C Mir. Gross, without appearing immodest, from the 
| 
i } . 
| ue you became a general partner -- rather, the managing 
| 
- Hi partner, you acknowledge, do you not, that you had the most 
sige influential vote in the executive committee? 
it 
" | A I don't think so. I think I had the most influentiai, 
. | 
' voice. I think all votes are one to one. 
” i Q But the force of your personality, you were the most 
; | dominant one, weren't you? 
; i : i 
| 
| 
| 
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A I like to think that the logic of my reasoning did | 


| 
| 
| 
| 4t, not the force of my personality. 
| 
| a) It wasn't the force of your personality rather than | 
| the placidity of the other partners that carried in the execu | 
| tive committee? | 
A Newburger, Loeb was in the mess it was in when I 


became managing partner because they weren't doing anything, 


i OG. & generated action to make sure it was cleaned up. | 


| Q And youwere the driving force, were you not? You l 
| were the leader? 
| A I was -- without question I was the leader. 


Q And you were the one that initiated bringing BraCKes 


A Oh, yes. 


! 
| 


| 
! 
f 
| to the firm, weren't you? | 
| 
| 
| Q Fine. And what happened to Bracker? He went to jail, 
| didn't he? 
i | 
| MR. MANDEL: I object. 
\ 
THE COURT: Yes, what's the basis for this question? , 
| 
Come to the side bar, please. 
MR. GRUTMAN: I will do it in open court. 


| 
| 
| THE COURT: No, I want to hear it at the side bar. 


(At the side bar) | 
| 

" THE COURT: How d> you propose to tie his going to | 

i 

jail in with this man as a basis for making that question in th: 

| 

| ; 

| | 
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3 | A I am required to remember a lot of things. Some 
4 \ things you d:n't remember all the time, Mr. Grutman. | 
5 | Q So your testimony -- 
6 | MR. MANDEL: One moment, please. I am going to 
\ 
7 F object now on the ground that the only relevance of this is to | 
8 impeach the witness with resard to Knowing falsity. The 
9 witness has said that he omitted two minor things that happened, 
10 what, fifteen years ago. 
} : 


ny THE WITNESS: Fifteen and more years before. 
12 CHE COURT: I will permit examination. Go ahead, Mr. 
18 | Grutman. 
i“ | q Are you saving, Mr. Gross, that the inetances where 
is you were disciplined by the stock exchange were things that | 
16 | you had forgotten in 1971? 
a A On, absolutely. 

i 
ee G You had? ! 
19 | ‘ Certainly. This was a very common occurrence for | 
at floor traders to be questioned about floor activities. I | 
21 was probably questioned dozens of times as were all my compatri: 
- | and I didn't remember these two instances. That is absolutely | 
- | correct. 
” | 0 You were censured in 1955, were you not? 
ad A And in 1953. 
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And you were fined in 1953? 
$250. 
Is that true? 


That's correct. 


6 | C And you nad forgotten about that wher you filled out, 


i 
: || this form for the stock exchange in 1971 is what you tell us | 
| here today, right? 
A Absolutely correct. | 


10 Q Tell me, Mr. Gross, were you led off the floor by 


| 
| 


i Bunny Lasker in connection with any of those fines or censures~, 


2 | i eae 
! M MANDEL: Is that relevant, your Honor? 
| 
3 | " - 
| A No, I'd like to answer that. 
| 
14 |} 


MR. MANDEL: All right. 


| Bunny Lasker? 


15 | A I'd like to answer that. 

16 | Q Were you? 

ni f That is -- 

. Q The question is: were you led off the floor by 
19 | 


4) 
A At no time in my life, and I'm not sure Mr. Lasker 


| was a member of the New York Stock Exchange in 1953 or 1955, 


22 
| but I have certainly never been led off the floor by anyone. 
3 | : | 
Q Are you permitted on the floor of the New York Stock | 
| Exchange to trade? 
95 | | 
i A Am I permitted on the floor today? | | 
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i A No, sir. 


| 

| A For any purposes. 

| | 

| Q Were you censured for that? 
| A No, sir. 


C Were you censured for violating New York Stock 
| Exchange Rule 402? 
| A No, sir. 
Q And Exchange Commission Rule 8C1? 

| A Kho, sir. 

Q Did you pay 325,000 to the New York Stock Exchange? 
A Not for that, Mr. Grutman. 


‘a For what did you pay it? 


A For a rule that is worded as follows, and I téke 


Q 342? 


| 
| this opportunity with relish to read it to you. 
| A "Tt 1s horeby agreed for the purpose of settling 


| this proceeding only that Gross admits that from April, 1970, 
| 
| 
| 
member firm, was in violation of Exchange Rule !'02, Section 8 
| 
| 
| 


\ under. And that by virtue of his status as managing partner 
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MR. MANDEL: For his own purposes, was his question. 


through August 11, 1970, Newburger, Loeb and Company, a former 


of the firm during the foresai period, Gross fs deemed to have 
| 


| 
| 


| 


of the Securities Exchange Act and Rule 8C-1 promulgated there-| 


| 


— 
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"Violated Exchange Rule 342." 
Q And a fine was imposed? 
A Pardon me? 
Q - A fine w2s imposed? 
MR. MANDEL: That is irrelevant, your Honor. 
£ You asked me wnat I stipulated to as to rule viola- 
tion and I answered you. 
MR. MANDEL: One moment, please -- 
Q Was a fine inposed? 
MR. MANDEL: That is irrelevant. The only thing 
relevant is the conduct of the witness. 
MR. GRUTMAN: If Persky's sentence was relevant, 
Judze, a $25,000 fine is not spitting on the sidewalk. 
THE COURT: That is the difference in the finding 


of the adjudicative body as far as I can determine here. We 


are only talking about conduct. I will sustain the objection. 


CG Do you concede, Mr. Gross, that as managing partner 
you had a responsibility for what was done in the firm under 
your stewardship? 

f I said to the exchange, Mr. Grutman, that I had -- 

Q Can you answer my question? 

ry I'd like to answer you directly. 


Q I will withdraw my question. 


Will-you admit, Mr. Gross, that as managing partner 


| 
| 
{ 
| 
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| 

| 

| 
Ly 

| | 
2 | irrelevant. 

| 
3 || THE COURT: Yes, I believe it to be irrelevant. 

\ 
4 | MR. GRUTMAN: I believe, your Honor, that under the ' 


| law of the State of New York that in order for Mr. Gross to 


6 || prevail that has to be the fact. 


7 | MR. MANDEL: We don't agree with that. 

| 8 | MR. GRUTMAN: Your Honor will see the cases in our 

9 | charzes. ! 

10 : THE COURT: I don't see that that has to be the 
il ! exclusive motive of the actors. If that ee of thelr -<+ | 
12 | assuming that a conspiracy exists -- if that is one of the | 
18 | thangs that is done along the way to the injury of others -- 3 a 
- | MR. GRUTMAN: I think the law is otherwise, your Hone: . 
1 | but I shan't argue in front of the jury. | 


is | C Do you believe that there were other purposes to | 


the transfer agreement and the reorganization of Newburger, 


18 Loeb other than depriving you, your sister and Miss Bleich of | 
19 | 


A I believe that there were other purposes, oh, yes. 


{ 
| 
| 
your capital? Just yes or sn | 
| 
| 
| 


¢ Very good. In connection with the basketball team, 


Mr. Gross, had you personally guaranteed a loan of $250,000 


| in your own name? 


A That is probably correct. I don't remember the ae 


cise amount at-the time, but that is probably correct. 


17 


18 
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in the. amount of $500,000? 
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Q And were you jointly and severally liable on another 


loan in connection with the purchase of the basketball team 


A I can't answer you as to numbers, but I know that 


there were guarantees of loans by myself and my partners. 
Q In the amount of $750,000? | 

A You are telling me the number. I'm not teiling you, | 

Mr. Grutman. | 
MR. MANDEL: Why 1s this relevant, your Honor? What | 

case are we on now? | 
MR. GRUTMAN: I don't need this, Judge. Please, | 

will you admonish Mr. Mandel? | 


THE COURT: I take it this is generally going to | 


motive, et cetera. | 


MR. GRUTMAN: Absolutely. | 
THE COURT: Overruled. | 


c Mr. Gross, if you had been held personally liable for| 
| 


| the $750,000, could you have paid it? | 


A I thought so at the time. | 


C As a result of the efforts of Fred Kayne, one of ad 


| alleged co-conspirators, and Robert Muh, the basketball team oe: 


sold and you were spared that liability, weren't you? 


A As a result of the effort of many persons, myself 


included. 
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2 | Q Are you going to testify that the basketball team 
3 | was sold through your efforts, Mr. Gross, rather than the 
4 efforte of Kayne and Muh? Which is it? | 
7 | A I am making the statement that I r.de effort to sell | 
‘ the basketball team. The ultimate sale was something that I | 
7 | think came about through the efforts of Mr. Settel and Mr. Muh J 
“ | Q Mr. Muh -- | 
: | A After I had left the firm. If I had still beena | 
10 | member of the fin I'm sure I would have been a participant | 
" | in the efforts. | | 
us C But you weren't. | 
" | 4A I had left the firm. | 
a Q And you know, Mr. Gross, that you were liable for  , 
» liabilities incurred by the firm before you were a partner, | 
8 at that time even after your withdrawl, isn't that so? | 
" A I know of no liability for the basketball team that | 
" was incurred by the firm. | 
2 | Q No, my question to ak is: did vou know, Mr. Gross + 
| A be a matter of law, Mr. Grutman? | 
| = | Q Did you know as a matter of fact -- | 
| a A No, not as a matter of law. | 
2 Q Neither Mr. Golenbock nor Mr. Mandel or any lawyer | 
| . | had ever advised you that you had a personal liability for | 
25 | 


obligations incurred by the partnership while you were a partner 


: 


@ 
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= 


the 20th of December to advise ne that I probabiyv needed 


counsel. Other than that I didn't know what was going on. 


«? 


Q By the time the first of those meetings began, you 
were already a partner who had served a notice of intention 


to withdraw, correct? 


f No I was not a partner when the first of the 


| 

| 

| 
8 | meetings began. 
aoe 
9 Q I said you served yous: notice -- | | 
10 : A No, I was withdrawn as of September 30, 1970. | 
ul | Q Perfect. That meant that so far as any voting : 
12 , within the partnership, you had no voice to vote? You under- | 
13 | stood that, didn't you? : 
14 | A I'd say T had no voice to vote at any partnership | 
15 | meetings I was not a partner. | 
a | Q But while you didn't — voice to vote in your 
wv || own name you had a sister and an old family friend and former | 
18 partner in Miss Bleich, didn't you? | 

| A I don's get the connection. | 

| Q The connection is that blood is thicker than water | 
21 : and vou decided to use your sister and your family friend as | 
2 leverage for your own purposes, didn't you? | 
2 | A No, sir. 
“| Q You didn't at all? 
25 


A No, sir. 


10 


16 


W7 


24 
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Q fou mean you are telling us you were not in touch 
with your sister trying to persuade your sister to withhold 
her consent unless the people involved t: 2 reorganization 


acc wnodated themselves to whatever your demands were? 


A I told my sister that I thought it wa: a lousy, un- 


fair deal, that the deal wes a rip-off, that the deal was 


verticvlarly unfair to me, and that I was not going along with : 


| 
| 
| 
| 


it, and I didn't think it would serve her to go along with it, . 


and that it would be untise of he” to go along with it. 


| 


9 When you said it was un ise of oon, were you threater: 
ing her? 

f I have never threatened : - sister except <«s ar 
eight-year old kid, and f{ only pres < thar. 

Q When you tc your sister that. it was 4 lousy deai, 


a rip-off, did you tell her that before her own lawyer had 
recommended as in her best interests? 
A I don't know when her own lawyer recommended it. 
Q December 3lst. | 


A No, I didn't tell her that before her own lawyer 


| 
recommended it. I told her that after her own lawyer recommend 


4t, because that was my opirton. I didn't need someone else's. 


| 


Q Your sister knew nothing about this business up vey 


did she? She didn't attend any of the meetings between 


November and February? 


A 2474 
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2 A My sister is a resident of Melbourne, Australia. | 
3 Q And your sister is your sister. You knew tnat, 


didn't you? 


A I have been told that. 


| 
| 
| | 
7 
6 Q And, therefore, your sister is going to rely on oe 
7 | A On the context that my sister and I agree on many | 
8 things and disagree on many things, yes, she might, but my | 
9 sister is a very strong-willed person, she doesn't rely on : 
10 || me as often as you might think. | 
ll Q And when Mr. Mandel said at that meeting that blood : 
12 | 4s thicker than water, wasn't he saying on your behalf that | 
13 | your sister was going to do whatever you wanted her to do? | 
14 | f Ask Mr. Mandel that. I'm not the proper persor: to | 
ba | answer. : 
6 | ¢ I may. | 
ie How about Miss Bleich, she wasn't in Melbourne. : 
18 She lived up on the Grand Concourse. Were you in touch with : 
19 Miss Bleich? , 
ad | A On aes. ! 
a } 9 When these negotiations were going on? : 
“~ | A I was probably in touch with her specifically. 1s - 
* period in the very latter part of January and early February. | 
” | But rot often. | 
* | MR. MANDEL: =xcuse me, your Honor. Is this ea 
| 


21 


25 


A 2475 
3813 


e1/1£/100 Gross-Cross 
MR. GRUTMAN: Yes. 


THE COURT: I will permit it. 


£) 


And wouldn't it be fair to say that you were aware 
that Miss Bleich had sigried a number of extensions of her 
capital to the stock exchange? You knew that, didn't you? 

A + think -- 

Q Did you know that? 

A I was aware that Miss Bleich had signed an extension 
on her capital which was just a gesture on November 19th. 


I was not aware of anything else. 


MR. GRUTMAN: Move to strike what was "just? 


Q Did you know that she also signed the draft aureeaent, 


in her own hand on December 31, 1970? 

A I'm not sure that I know or knew who signed it at 
that time. I have learned about it since. 

Q Or that her la‘cyer had signed on her behalf? 

A I don't know. I have heard a lot since. I don't 
know that I knew at that time. 

Q Did you know that she had signed a power of attorney 
Sor the lawyer to sign the final agreement on February llth, 
and that she executed it on February 10th? 

A I learned that during the course of this litigation 
in this courtroom. 


C Did you learn anything from Mr. Silverman during 
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this period of time? 


| 

| 

| A I had very limited contact with Mr. Silverman. 
Q You saw Mr. Silverman for an hour and a half on 

December 10, 1970, according to Mr. Silverman's testimony. 


' Do you remember that? 


7 | A I don't. I don't question it, but I had very limite i 


contact with him. 


10 


' Q Mr. Silverman I am talking about is the man who was 
your lawyer, who is your lawyer now. 

| 

| 


1 : A Mr. Silverman is not my lawyer now. Mr. Mandel and 
| 
i the firm of Golenbock and Barell are my lawyers now. : 
B | Q But Silverman is a partner in the firm of Golenbock | 


| 
» ana Barrel who are the lawyers continuing to represent you 
todey in these litigations? 


* A That's correct. 
| 

" Q In connection with Newburger, Loeb? 

” | A Yes, with leases that Newburger, Loeb has defaulted 
| : 
| on. | 

20 | | 
| MR. GRUTMAN: Move to strike that. 

ny | THE COURT: Strike it out. 

- 

Q Wouldn't it be fair to say in effect the promoters 
ms 
of the new corporation were trying to convince Miss Bleich | 

4 ; { 

that it was in her best interests to 20 along with the deal, | 

25 | 


| as had all the other general partners and all the other 
\ 


so = 


—— 
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subordinated lenders and all the other limited partners? 
Zou knew that, didn't you? 

a The word "convinced" bothers me because it was report 
to me that they were harassing her. 

MR. GRUTMAN: Move to strike that. 
THE COURT: No, leave it in. 

Q Did you know that they were trying to persuade her 
or talk with her and did you know that Mr. Silverman had re- 
fused to permit her personal contact with any of the principal: 
of the new corporation? 

A I know that -- I have been told that Miss Bleich | 
left her employ at WNewburger, Loeb on February lst and did 
not return because she f-1t harassed and felt uncomfortable 
in those premises. 

e Where did she zo to work when she left Newburger, | 
Loeb? | 
A Miss Bleich went to work with me at Heine and Company. 
Q Who got her the job?_ | 
A I have to presume that Miss Bleich gets jobs on her 
own merits. ' 

Q Are you saying you had nothing to do with taking 
“igs Bleich, your old family friend, your father's former 


secretary and your former partner, along with you to Heine and | 


Company? 


A 2478 
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along but she was paid that saiary because of tne decision of 


the partners of Heine and Company. I wasn't a partner. 


Q Have you agreed to pay any of the legal fees incurred 


can alld 


: | 
on behal*’ of either sour sister or Miss Bleich or both, in this, 


case? | 
| 


A I have azreed that tre original retainer that I paid 


Mr. Ma:.del and the cost of -~ I don't know how you phrase it “a 
| 


| 
| 
' 


carrying the litigation -- 


Q Disbursements. 


A Disbursements. Thank you. Would be iy responsibility 


I don't consider it much risk. 
| 


in the event we do not prevail. 


MR. GRUTMAN: Move to strike the latter part of the 
answer, your Honor. | 
THE COURT: Strike it out. | 
| 


cock between the battle doers of you on the one side and | 


Q Mr. Gross, wasn't Miss Bleich very much like a shuttl 


the promoters of the new corporation shortly before the ne 


| 

lst closing? 
| 

| 

A No, sir. | 

| 


THE COURT: Sustained. The answer may stand. 


Q And shortly before the closing, Mr. Gross, did you 
I. 
| 


| 


tell Miss Bleich tnat in your opinicn the deal was a lousy deal 


a rip-off and no good and didn't serve your interests? 


LT A 


17 


18 
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A I think it was my opinion at that time that the 
paper she received probably wouldn't be worth very much. 

Q Did you tell her that? 

A I'm not saxtatn whether orrot I did. 

Q Did you tell her whatever you did as vigorously 
as you expressed it to your sister? 

£ No, Miss Bleich was here in this city, she hai her 
counsel in this city and my sister was far away. Miss Bleic 
had a nich better grasp of her own of the situation. 

Q Did you also tell her that if your demands were me 


and you got paid she should go along with the deal? 


h 


t 


A No. By the time we reached those negotiating sessions 


we nezotiated as a group. 

Q So there came sometime where thers was a triumvira 
of you, Bleich, and Donoghue, right? And that was shortly - 

A No, I'd like to rephrase that -- 

Q That, Mr. Gross, was shortly before the closing? 

A Mr. Grutman, I'd like to rephrase that. 

C Do you understand my question? Please answer. 

f At that time Miss Bleich and Mrs. Donoghue could 
be best called holdouts. I was also a holdout, and meetings 
were called, one of which I attended to negotiate with us. 
if you get the impression I mean as a group, Miss Bleich was 


separately represented, as was Mrs. Donoghue, from myself. 


te 


Arc 
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in chambers? 


3 | wR. MANDEL: It might be better to start a half hour! 


earlier, your Honor. 


5 | mug COURT: The problem is, I want to keep the proof | 


6 | going along here because I am distressed with the effect on 


7 | this jury that was told two to four weeks and is now going | 


8 to go into six, and I haven't told them yet, but they suspect | 


it. 
10 | MR. SHAW: I think there should be a reporter present / 
| THE COURT: Very good. | 


MR. SILFEN: I believe on Friday there was 2" indica 


‘our Honor, and the agreement which speaks for itself. And we | 


12 

H] 
13 ‘ion that. you were going to be concerned about the «./-.us 
4 | motions. 

! : 
15 | THE COURT: I have been reviewing those and av the | | 
16 | appropriate time, I will speak. | 
V7 | MR. MANDEL: You heve before you still under consider: 
13 | tion Mr. Gross' computation of his earnings as a trader during | 
19 | certain periods. | 
20 THE COURT: Let me ask you this: one thing, before | 

{| 
21 | I get to that, are you going to he offering more proof on the | 
= basis for the position that Newburger, Loeb took with repard | 
3 to the Rafkind offer, or is that the totality of your proof? | 
°%% 

! 

| 

| 

| 

| 


| MR. MANDEL: We already have the letters in evidence, 
| 
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| have Mr. Rafkind's testimony, and i think that is the totality | 
Hee) 9 2 proof -- no, I think there are some admissions that \ 
other people knew what Berkowitz was doing on behalf of the 
| partnership, including Persky. | 

THE COURT: This is on the Rafkind matter? | 

MR. MANDEL: Yes, I think that's right. | 

THE COURT: I am troubled by the law on the Rafkind | 
matter substantively, given the totality of proof that I fore-, 
| see you have, because there seems tc be a substantial body of 
New York law that unless the proof shows that it was solely 
from a malicious motive, solely from 2 malicious motive, the 
cause of action may not be submitted to the jury. 

MR. MANDEL: Your Horer, that in our position, those | 
cases have nothing to do with this. one whick are also in 
breach of a fiduciary duty and heve nothing to do with «his 
one which are in violation of the antitrust laws. In ; 
other words, those cases -- 

THE COURT: | Spell out for me a little more this | 
claim of antitrust violation. | 

MR, MANDEL: Your Honor, attached to my requests to | 
charze on antitrust, which you may not have had a chance to | 
study yet, is @ smajl brief on the New York law on the subject. 
And the New York law savs that a covenant such as this, which | 


is unreasonably broad, is not legally valid. In its entirety | 


10 


il 
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it's out. In addition to that, in this particular case since | 
Gross was going to act only as a trader there could be no | 
apprehension of harm to Newburger, Loeb. Therefore, the anti- | 
competition clause which Newburger, Loeb invoked to -- | 
THE COURT: Yes, I understand what you are saying. | 
What about this motivated solely by malice? | | 
MR. MANTEL: This has nothing to do with antitrust lal: 
or breach of fiduciary obligations. = will say without needing 
to look at the cases that you will find that every one of | 
those cases are cases that do not involve fiduciary obligation | 
or vreach of the antitrust law. | 
THE COURT: Are you going to go beyond proof that | 
would show that Mr. Berikowit? was the actor andte was not | 
authorized by anybody else? : | 
MR. MANDEL: No. Presumably he was authorized by | 
the partnership. | 
‘THE COURT: I'm not going to take a presumption. 
If you are going to have an antitrust case, you have got to 


I suppose have a coribination or conspiracy and there has { 


| sot to be some affirmative proof of the combination or con- | 


spiracy, more than a presumption. | 
MR. MANDEL: Berkow2t7 was not only the attorney | 

for the partnership, he was also one of the promoters of the | 
| 


new corporation and we will show that his authority also came 
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from Risher, who was another promoter. Sc vik our position 
is that the promoters of the corporation and Berkowit7 | 
and Persky and the partnership itself were ali involved in this . 

THE CURT: I have not seen any affirmative proof of 7 
the involvement of anybody other than Berkowitz and hv only | 
to the extent that he calls this to Rafkind's attention. | 
And when they predicate a refusal to hire on it, he says, - 
£ don't say that, I say I am telling youaout it and if you | 
wa:.t to take that position, you better consult your own lawyer. 
That's all. I don't understand anybody else is going to say, | 
Mr.Berkowit7, you do this, Mr. Berkowitz, we want you to do l 
this. | 

MR. MANDEL: I think we have the deposition evidence | 
which we will give you if it is not already in. 

THE COURT: I will await hearing that. Because | 
unless we get to that, I don't have to reach the question of 
Mr. Gross' schedule, which I find -- 

MR. MANDEL: Your Honor, I think it is the other way 
around. I think I should be allowed to make my record on the 
presumption that it will stand up a3 something valid even if 
only as one step in the conspiracy for which all conspirators 
are liable. : 

THE COURT: I don't see you need to get into proof | 


| 

of his training or relevant years if the cause of action is not 
1 ji | 

| 


| 14 
! - G82 
i 


1 el/1f/il3 

2 || going to stard. The Rafkind matter is already in the record 

3 for whatever you can draw out of it. | 
4 | MR. MANDEL: We think we are entitled to damages rot. 
5 | every step in the conspiracy. | 
6 THE COURT: That assumes that this is provably ! 
7 | part of the conspiracy for the jury to consider. I don't | 
8 feel necessarily that it is on this stage of the record. | 
9 | | | 

i 


_MR. MANDEL: My point is that until your Honor does 


10 | dismiss that in some way, we should be allowed to make our 
} 
i 


i | record as well as we can. What I would like to do ~~ 3 
2 | THE COURT: Mr. Mandel, true. Let's go on with our : 
13 | case and other points. But all I want to say is that if you : 
” represent td me, and I credit your reputation, if you oo 
7 oo me that certain matters are soing to come in or not going 
x" to come in, then I can act earlier than at the close of the | 
ay entire case. : 
bas | MR. MANDEL: Your Honor, I am virtually certain at! 

| we have evideiice that others knew and approved. If not in 

| Berkowit7!s accusitton -- I may have to hunt that out, but -~ : 
. THE COURT: At this point I am seriously troubled 7 
= yg absence of anybody's invoivement other than Berkowitz 
B || and I am also seriously troubled by the question that New York 
- | State law seems to indicate that the action has got to be a 
05 | | 

| vated by malice alone. 
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MR. MANDEL: I ask your Iionor to take in mind my 


distinction that this does not apply in a fiduciary case or 


THE COURT: That brings the other element back in 
which we are talking about. All right. You had certain 
matters. 

MR. MANDEL: Let me put it this way: if Your Honor 
were to assume that we had a good cause of action on Rafkind, 
would your Honor feel that we are entitled to show the past : 
history of Gross! trading proftts as an element on which damage 
can be computed? 

THE COURT: I am leaning that way, put it that way. 

MR. MANDEL: In that connection, I'd just like to 
hand up again what you already have, which is a copy of our: 
request to charge on damages and I'm sure if you will have 
somebody look at the cases, which are cited. 

THE COURT: We have discussed this in chambers. 

You may keep that already. We already discussed that in 
chambers. That is the basis of my leaning. 

MR. MANDEL: Fine. The next matter I have to bring 


up with your Honor is the question of judicial notice of public! 
| 
| 


facts, et cetera. And I am talking now about the fact that, 
not so much Westec, because I don't think that is important, 


but we will want to hand up government publications showing the 


18 
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MR. GRUTMAK: It shows his accountability, clearly. 
And the liability is imposed. But he said there was only 
one violation. And here you have the chairman at the conelusid: 
stating that it was the finding of the stock exchange that | 
there were compound violations. As the record presently | 
stands, Mr. Gross has presented what I think is only halt a | 
face to the jury, that all that was held against him was mis- | 
cenaceusnk, But that is not what Mr. DeNunzio says in Exhibit | 
1. ce | 

THE COURT: Let me look at the exhibit. | 

MR. MANDEL: May I be heard on that, your Honor? | 

THE COURT: Not unless I oe to hear you. Bring 
the jury in, please. 

(The jury entered the courtroom. ) 
CHARLES GROS 5, resumed. | 
CROSS EXAMINATION CONTINUED | 
BY MR. GRUTMAN: | 

C When we recessed yesterday, Mr. Gross, I was at the | 

point of inquiring about your awareness of the fact that the 
promoters of the néw corporation in the course of their negotia| 
tions with you and your lawyers had made an offer of sentient 
to you, do you remember that? 

MR. MANDEL: Your Honor, I object to the characteriza - 


tion. It is not an offer of settlement because there was no | 
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litization. It is a question of some terms on which they would | 
come to an agreement. It is a different matter entirely. 
THE COURT: Use that characterization. | 

Q They had offered to compromise or compose the | 
differences which existed between the demands you were making | 
and to which there had been resistance, isn't that a fact? | 
A The fact is that an offer of compromise was discussed. 

Q And it was the promoters, that is to say, the people | 


whom you are suing in this lawsuit, Kayne,Risher, Muh, Perseus 


and Persky -- | 
A And Sloane -- 
Q And Fersky as their lawyer who transmitted an offer | 


to compose those differences by making payment to you; that is , 
the fact, isn't it? 3 
A Not the way you characterive it, Mr. Grutman. He didn't 
transmit an offer. My understanding is tha these offers were | 
evolved in barzaining sessions. He didn't come forth with 
an cffer. | 
Q I understand. What had happened was in the chafferin, 
process in the bickering that went on between the contentions | 
offered by you and the position or counterpositions taken by 
others there emerged a point in time in which an offer was made 


to you that included the payment to you of cash? 


MR. MANDEL: I object to the word "offer," which is a 
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2 lezal term. | 
3 THE COURT: We have defined what it is, Mr. Mavdet. | 
4 | Overruled. | 
5 | a] Isn't that sn, wet | 
6 A Mr. Grutman, I can't see Mr. Mandel -- | 
7 Q I'm sorry. Can you see him now? | 
8 A Yes. | 
9 | 0 Can you answer my question? | 
10 | A ‘There did come a time at which a compromise was | | 


i; 
11 | worked out or tried to be worked out on the basis of the pay- | 


12 | ent of some cash. | 
13 Q Did you know that the resistance to making payment ! 
“ | to rou of cash was a resistance that originated from the | 
15 subordinated lenders and the limited partners? | 
16 | A I only knew at that time that there was resistance. | 
W I did not know that at that time, in fact, to use the word 
a | "know," I don't know it at this time. It had been my under - 
| 
19 standing that the person who ultimately rejected the compro- | 
2 | mise with Mr. Kayne, who was neither a subordinated lender nor! 
i 
7 | a limited partner. 
” | Q Don't you know it was Mr. Kayne who offered to put 
% up the money? ' 
m A iio, I don't know that. | 
” C That was mver told to vou? 
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Q That was never told to me and I don't know it at 


this time. 


Q Very well. Mr. Gross, after these bargaining sessiox. 


had reached the point where a proposal of settlement or 


compromise had been arrived at, did Mr. Mandel call you and 


communicate that offer of compromise or settlement to you? 


Just ves or no, please. 


fh Mr. Mandel called me on the afterroon of February 
5, 1971. 

o And communicated -- 

A I was at my home. 

Q And communicated the offer of settlement to you, 
didn't he? 

A He communicated a -- no, I won't uw that phrase. 


He communicated an offer that was being made by all of the 
adverse parties, if I may call them that. 

Q And, Mr.Gross, when he called you did he also 
recommend that you accept the proposal? 


f No, he presented the proposal to me. 


Q Did he say that he did approve of it or did he speak 


of it favorably? 


A He spoke of it in neither way. He said we have 


reached a certain state, I have been asked to call you to get 


rour ratification of !t. He presented it to me. 


| 
| 


| 
j 
t 
' 
; 


| 


| 
| 


i 


A 2488 
3838 


e1/if/123 Gre ¢-Cross 


}° 


Q When he called to get your ratification, did he tell 


A The giving -- | 


| 
| 
| 
3 | you that he had not rejected it on your behalf? | 
4 | oA I can't conceive of him having called me for my | 
5 | ratification if he had rejected it. He wouldn't have called | 
6 : me. | 
7 | ¢ For how long did you talk to him? 
8 : A Half nour, an hour. Ma-be 45 minutes, it's in-betwer 
9 | Q In substance, Mr. Gross, was the net result of that 
10 | telephone conversation your eatin of the proposal because 
11 : you wanted more money? | 
12 | 4 In substance, that is not correct, Mr. Grutman. fou, | 
” | started all right, but you ended Xadly. I: substance -- | 
M | 9 That is an answer to my question, Mr. Gross -- | : 
15 | A Because no money was offered me at that time. | | 
16 } Q Is it your testimony that the offer that was made 
4 | to you did‘ not include a proposal that included the payment : 
18 to you of cash? | 
ad | MR. MANDEL: On which date? 
| G That the date that you called -- | 
ai A On the afternoon of February 5, 1971, it is my | 
2 testimony and my recollection that the offer that was offered 
| to me included for the first time -- 
m | Q Cash? 
25 | 
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Q I'm sorry -- | 
A I'm answering the question. 2 


Q All right, Mr. Gross. Forgive me for interrupting. 

A For the first time the ziving to me of the same | 
paper that the promoters and others were offering to other 
zeneral: partners, whether withdrawn or not, with positive | 
capital. That is what was offered to me in that conversation,, 
and that is what I rejected offhand. | 

Q _Was there an offer of cash in addition to the ) 
paper at that later time? | 

A | There was at the February 8th meeting which I attend: 
an offe@ of some cash. A minimal amount. 

Q I didn't ask you how much for the moment, Mr. 
Gross. Who was it who offered the cash? 
A Well, as I have testified before, there were 20 
people there and if you want me to give the name of the person! 


{ 


who either finally said ves when Mr. Mandel was speaking, 


or who said something and -- I can't tell you who offered st, | 
; { 


It evolved from that conversation. | 
| 
C Isn't it your recollection, Mr. Gross, that the offer 
| 
of cash came from the so-called promoters of the new corpora- 


tion, not from subordinated lenders and not f7om limited 


partners? 


A 0, because you see, they were all there, Mr. Grutm?: 


{ 
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| 


and they all concurred, so the offer didn't come from any one | 
of them. It came from the -- 
Q Concensus? 


4 I don't want to use "new team," but the whole group | 


that was anxious to get this thing done. 
| 


Q I take it it is not your testimony and you can't i 
deny that the impetus or the suggestion originated with the | 


promoters to pay you cash? 


A I have no idea what went on among them and I have nc 
: | 
interest. ' 
| 

Q When. the cash was offered to you in addition to the 


paper, puttinz you on the same plain and ziving you parallel 
treatment with all other partners, general partners and with- 
drawn partners with positive capital position, you rejected 
the offer of paper and cash because you, Charles Gross, wanted 


more, is that true? 


A I rejected the offer. 

Q Because you wanted more? | 
A Did you ask me a question? | 
Q I asked you to answer that question. | 
A Then let me answer it. | 
Q Would you answer that question, please. You wanted | 


more, is your questior.. 


A I wanted what I was entitled to. If that was more, 
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it was more. If that was less, it was less. I think it was 
much more. 
& At the time you were talking about what you were 


entitled to, had you had the beneift of conferring with your | 


counsel concerning what the partnership azreement entitled you 


to? | 
| 


(No response ) 

Had you? 

ba never asked my counsel what it entitled me to. I 
told my counsel at various stezes what I thought it entitled 
me to. He probably concurred, but you see, the numbers, the 
only numbers I had the benefit of was the $231,000 standing tcl 
my name as of the proposal of December 17th showing November | 
30, 1970, and it is my understanding that it was on that | 
basis that everyone else's capital was frozen while my capital! 
was being constantly diminished alone. I had the benefit of | 
3231,000. That is what I had the benefit of. | 

Q May I draw a comparison. There was another man in 

the partnership as a general paicner named Leo Stern. He had 
about three or four times as much capital positvely in Newburer 
Loeb as you did at the time we are speaking of, isn't that dons 

MR. MANDEL: I object to this as irrelevant and 
essentially a misstatement of facts, because Mr. Stern was a 


partner who had certain -- 
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| 
| 

2 | MR. GRUTMAN: I don't need the argument. 
| 


THE COURT: This is a parallel between Mr. Stern's 


eonduct and -- 


That they are both partners -- 


tR. GRUTMAN: 


. | THE COURT: I sustain that objection. 

} 
7 : Q Were you aware that Mr. Stern as a partner of Newbu) 
8 Loeb at the time we are speaking of had this excess of $600,0C 


9 | of positive capital? | 
| 


10 A Iwas aware that -- yes, I was aware that Mr. Sterr. 
ll who wa3 a partner, which I was not, had that capital. 

B | MR. GRUTMAN: Judge, I ask the Court to direct the 
13 witness to answer my question, which was simply whether he 

“ | was aware that Mr. Stern -- 

6 THE COURT: He says he was. 

16 f . Is it a fact that what you wanted, Mr. Gross, was 

" the immediate payment of cash? 

18 | 


4 Mr. Grutman, you are trying to put me in Mr. Stern’ 


i 
af | position. I can't permit that -- 
| 
| 
i} 


20 c No, sir -- move that that be stricken. 

at THE COURT: Mr. Gross, just answer. 

a0 | A Yes, I wanted my cash as befitting my position as 
r | a withdrawn general partner. It is a fact I wanted my cash. 
” | C And you wanted the payment of cash immediately, 

25 || 


4an't that 307 
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1 el/1f/128 Gross-Cross 384] | 
2 | A If that transfer went through, I was informed that | 
3 the partnership was terminated, that the partnership had no | 
4 right to keep my cash, so I wanted it immediately because | 
5 it would have been a breach of contract. 
6 MR. GRUTMAN: Move to strike that. | 
7 THE COURT: Strike out, "It would have been a preach! 
8 of contract." I will let the rest of it stand. | 
9 Q Were you aware of any provision in the partnership | 
10 | agreement which entitled you as a withdrawn general partner | 
11 | to the immediate payment i:;: cash of whatever your capital 
12 account was on February 8th? 
a | THE COURT: He didn't say that, Mr. Grutmar. There | 
14 | is no foundation for that question. 
15 | Q At the time you made the demand, was there any 
16 provision of the partnership azreement that you were aware 
17 which you say entitled you to the repayment to you then in | 
18 cash of your entire capital account? 
19 A The prtnership agreement, Mr. Grutman, referred to 

| | 
20 a going business. If it was not a going business it was my | 
21 | understanding that I was entitled to my cash. | 
a | Q Were you aware of the provisions in the partnership | 

i 
2 agreement which provided for the priority that would obtain 
24 | 


4 Article 9 of the partnership agreement specifically 
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sets for the priorities of the liquidation. 


Qa And in the priorities of liquidation, was the first : 


priority for general creditors? 

A Mr. Grutman, Ithink I am goin, to be pretty sure 
of myself in my answer, but I want you to understand, I don't 
have it in front of me and it makes a certain difference. 
I think I can answer it offhand. I prefer not to be required 
to. If you want me to, I will. 

Q To the best of your recollection, let me see if I 
can suggest it to you, that the hierarchy of payment in the 
event of a dissolution required that payment first be made to 


general creditors. 


t 


MR. MANDEL: Excuse me. Shouldn't we put the docume} 


in front of the witness? 

THE COURT: I think we ought to come up to the side 
bar, quite frankly. : 

(At the side bar) 

THE COURT: May I ask why we are spending a lot of 
tine on this? This man has said what his pos’tion is. He 
said why he wanted the money. What good does it do to argue? 

MR. GRUTMAN: Because I want to demonstrate that he 
protested the assumption. that he was asking for something 


that he knew he wasn't entitled to, and I'd like to do this 


without beings encumbered by having to put documets in front of 


| 
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him and parse the document. I want to establish in a series 
of simple guestions without Mr. Mandel on my heels that this 
man was aware that he was asking for something which he was 
not entitied to under the partnership agreement. And I will 
30 on to another line. 

MR. MANDEL: I think that is not true. But even if | 
it were true it would be irrelevant. If -- 

THE COURT: I don't see that it makes the slightest 
bit of difference. If he wants to negotiate to something, 
why can't he negotiate to something even though the partner- 
ship azreement. doesn't provide for it. 

MR. SILFEN: He was then eects his sister and 
friend out of the agreement. 

THE COURT: That is a different matter. 

MR. GRUTMAN: They didn't need his consent. He was 
asking for something that he wasn't entitled to. 

THE COURT: You can argue that. 

MR. GRUTMAN: I say the way he was goinz to get it 
was by usin-~ Bleich and Donoghue. 

THE COURT: That is arzument. He's said what his 
position was. 

MR. GRUTMAN: If that is your Honor's view I will 
ZO onto another line. 


THE COURT: It seems to me to spend a lot of time 
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with him going over priorities in the agreement that is in evidk 


4s a waste of time. I -<ather you adopt my suggestion. 


MR. GRUTMAN: I always adopt the Court's suggestion.| 

THE COURT: Sometimes it is only a suggestion. 

MR. GRUTMAN: Judge, I do whatever you suggest, sure}. 

(End of side bar) | 
a Mr. Gross, seve you aware that the partnership | 
agreement had been revised from the Golenbock and Barrel law 
firm for the year that was controlling as of 1970? There had 
been a revision of the partnership a cranes. you were aware | 
of that? | 

A. They: revised it at the instruction of the executive 
committee of Newburger, Loeb. They did the mechanics. We told, 
them what to put in it. | 

Q Were you aware that the partnership agreement 
provided that when a zeneral partner withdrew, his capital 
remained at the risk or the business for a period of twelve moi. 
following the effective date of withdrawal? 

& I was only aware that a portion of his capital 
remained at the risk of the business 
al What portion do you say at least remained at the 
risk of the business for a period of twelve months after the | 


date of his withdrawal? 


A 35 percent of his committed capital. ' 
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2 | Qo. In the event of the withdrawal of a limited pertner | 
3 | they were not entitled to the repayment of their capital | 
4 | until six months after the effective date of withdrawal, | 
5 || wasn't that what the agreement provided for? | 
6 | A No, sir. | 
7 Q Except for the fact that they could withdraw ten | 
8 | percent a month up to the six month period? | 
9 | A And at the end of six months they could get the | 
| 
10 ! valance of their 50 percent and then wouldm longer be | 
11 limited partners, that's eoceeet. | 
es G Did you understand that in negotiating as you were 
13 | up to the date of the transfer agreement, you were askinz | 
| | 
¥ | for sonethinz in the negotiations as treatment for yourself | 
1 which was beyond what the partnership agreement prodded for? 
16 A Oh, no, sir. I was only asking for my rights under | 
# | the agreement. | 
* Q You believed that if the transfer agreement did not | 
od so throuzh, that in a liquidation you would be paid out, is 
” thet correct? 
- | A I have so testified. 
= | C And in makinz that assumption, Mr. Gross, you did it 
* as a non-accountant, correct? 
” A I did it as 2 businessman, Mr. Grutman. 
25 
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Mr. Gross, that there was nothing in Exhibit W which said that 
if you didn't so alonz with the deal you'd be tied up in law- | 
suits for a long period of time? | 
MR. MANDEL: We went over this exactly yesterday. | 

THE COURT: Sustained. | 

MR. MANDEL: I hate to keep objecting -- | 

THE COURT: Sustained. I think that is repetitious | 

of yesterday. Sustained. | 
Q _is it not correct, Mr. Gross, that what Mr. Persky 


told you was that it would be better for you to go along with | 


the deal as structured and try to convince Bleich and Donoghue} 


A "te would be better for you" can read many ways. 
Yes, hr. Persky told me that I'd be a heck of a lot better | 
7 2 went sions because he then continued to tell me what 
would happen if I didn't. He threatened me, no question. 
MR. GRUTMAN: Move to strike the latter part. 
THE COURT: Strike out the last sentence. . 
C When Mr. Persky suggested that it would be better 
to so along with the deal as structured and to convince Bleich 
and Donozhue, did he make reference to you at that time of the: 
various claims which existed against you? 
A At one point in the conversation I think he just : 


mentioned claims, and at another point in the conversation I'm 
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2 : not sure iecher he spelled anything out. Of course, the 
3 | Buckle, claim he mentioned twice. The second time more force- 
4 | fully. But he did and he offered me in a threatening fashion | 
5 | release to litization. | 
6 THE COURT: Strike that out, the "threatenin: | 
7 fashion." 
| 
8 | Q Apart from the Buckley claim, were you aware at the | 
9 | time that these discussions were zoing on that there were | 
10 | various persons within Newburger, Loeb who had grievances whict 
1] they were asserting avsainst you, apart from the Buckley claim?! 
2 | A I think yesterday I testified -- 
13 | Q Could you answer that? : 
4 | A, I'm trying to. a 
15 | Q Just yes or no. | 
16 A Except for kr. Sloane and Mr. Kayne I knew of no | 
i 
W one in Newburger, Loeb with a grievance arainst me and I 


18 i still do not. 
1 | 


2 Q Had it been reported to you that Arthur Richenthal | 
a on behalf of the clie:i.ts whom he represented, which were 

21 neither Sloane, Kayne, Berkowitz or anybody else among the | 
sy promoters, claimed that his clients had claims against you 

3 | for over a million dollars? Had that been reported to you? 
2% ! MR. MANDEL: Your Honor, that is not relevant. 
95 


ur. Richenthal does not represent anybody who is a party 
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2 in this case. : 


MR. GRUTMAN: On the issue of credibility, Judge, 


who was making the claim. 
5 | THE COURT: Overruled. Go ahead. 
Can we have your answer? 
That was never reported to me. 
8 Q Was it never reported to you that among the claims | 
| weton were being asserted against you by others, even persons | 
who were promoters of the new corporation, was a claim 
azai:st you that you had improperly and without authority trade 


| 
| 
| for the firm account? | 
{ 


12 
18 | f That was never reported to me. ! 
ig | Q No one had ever mentioned it to you? | 
1 | A No one had ever mentioned it to me. 

a i 
16 C nobody had ever castigated you for what you had | 
u done with the City Investing trading? | 
18 | A No one had ever castigated me for what I had 

i} 
19 done with the City Investing trade. 

| 


C Had anybody made a claim against you for the ro.ie 


| 
| 
i 
5 | which you had played in bringing Newburger, Loeb to make the 
{ 
} 


a | 

| dnvestment which it did in the basketball team? 
“s A No one had ever made such a claim against me. Tn 
a | 
¥ | fact, all of my partners actually joined in that, and I did 
2 CI 


ot propose it to Newburger, Loeb personally. 


te 
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2 MR. GRUTMAN: Move to strike out the latter part. , 
3 THE COURT: Sustained. | 
4 MR. GRUTMAI:: Would your Honor instruct the witness | 
5 when an objection is voiced, he should refrain from skied 
| 
6 | his answer until you rule? | 
7 | THE COURT: I will not instruct him accordingly, | 
| 8 | but I will say, Mr. Gross, to the extent that you can answer | 
| H 
9 | responsively we will move along faster and have less problems .. 
10 THE WITNESS: Yes, sir. | 
| | Q Among the claims which originated among persons | 
12 other than those who were promoters of the corporation, was it! 
13 : ever told to you before February 8th or February 1lth that | 
14 there was a grievance against you for the loss sustained by | 
15 Newburger, Loeb on the lease at One New York Plaza? 
16 | A No, sir. | 
M7 9) Nobody ever mentioned it to you? | 
{| 
18 | A No, sir. | 
19 c Ned Frank ume senteaced it to you? | 
20 A Mo, sir. 
21 e Have you read Mr. Frank's affidavit? , 
22 MR, MANDEL: I object. 
| i 
2 | THE COURT: I sustain the objection. 
4 | MR. MANDEL: I think the jury should be instructed | 


; to disrezard that question. 
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THE COURT: Sustain the objection, disregard the 


Did Leo Stern ever mention it to you? 


No, sir. 


Had anybody ever said to you before February 11th 


that you had foregone the opportunity of zetting a hundred 


thousand dollars from Sol Atlas if Newburger, Loeb would give 


up the New York Plaza lease? 


A 


No, sir. With one caveat. If you say anybody, T 


told you that I am not certain, I don't believe Mr. Persky 


said it on January 15th. It is possible he dig. If you mear 


anybcdy. 
Q 
A 


Q 


Tf you mean any of my partners -- 


Was it reported to you that at the meeting of 


February 8th, Mr. Persky, the man.who you say threatened you 


was reported by Mr. Silverman to have said, "The corporation 


wants no litigation. Everybody should release one another." 


Prom Fvhibit FFF. Had that been reported to you? 


A 


a) 


~ 


A 


The meeting of February 8th? 
Yes. February 5th, whatever the date is. 
I was there -- the only thing reported to me -~- 


THE COURT: You can transfer the date. 


i 


| 


I have testified to you that the only thing reporte: 
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MR. GRUTMAN: I intend to. | 

MR. MANDEL: Fine. 
Q Whenever you personally knew or your lawyer personal} 
knew, did you know before the answer and original counterclaim 


were filed that Finley, Kumble had filed or prepared the pore | 


| 
| 
| 
| 


| 


Opinion letter which was part of the transfer agreement? 
Did you know that before you filed your orizinal answer and 
counterciein, and will you answer that simply yes or no? 

A NO- 

Did your lawyer know it? 

A I dan't know what my lawyer knows, but I know my 
lawyer told me that he didn't find it out until later, I 
believe it was in the deposition testimony of Mr. Lawrence 
Berkowitz. In tact, I'm fairly certain that is what he told 
me. 

© Is it your testimony, Mr. Gross, that before you 
filed the answer and counterclaim which you did, you and your 
lawyer were not aware of the fact that Mr. Persky's opinion 


letter had been supplied to Mr. Mandel? 


A I have testified that I was not -- 
Q Can you answer -- | 
A I cannot answer for Mr. Mandel. I can answer for | 


Mr. Gross. And I would like to -- 


MR. GRUTMA!I:: I have an answer, Judze, he did not. 


& ; . 
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2 | MR. MANDEL: He was asked what was reported to him. 

3 | I think he should be allowed to answer what was reported to | 

4 | him. | 

5 | THE COURT: Kay I have the question read back, wises 

6 | (Question read) | 

7 | THE COURT: It is two parts. He's answered the | 

8 first. I will permit him to answer the second. What did | | 
9 | you know? ! 
10 | THE WITNESS: I did not know and do not know at | 

11 | this eice wecoesiie that an opinion letter was supplied to 

ie Mr. Mandel and Mr. Mandel has ii.formed me that he didn't know | 

13 of the double ae ee letter until later, so I have to presume ! 


i 

i 

| 

| 

! 

| 
4 | that he didn't know. ; 


THE WITNESS: Your Honor, please. I can't 3s or no! 


15 c What is the double opinion letter that you are re- 
16 ferrin, to? : 
M7 | A One for the partnership.and ore cor the corporation. 
1B | Cc There was only one letter. | 
| 
19 | A I thought that there had been one for each party. : 
2 In fact, that is my recollection even now. | 
o 1 You were aware of the Buckley claim before you filed 
- | the answer and counterclaim which did not include Persky and | 
3 | Finley, Kumble when you filed it, were you not? | 
aA | THE COURT: Just yes or no, Mr. Gross. 
25 | ! 
| 


come to the partnership and the authority to “invite” them 


| 
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685 
AFTERNOON SESSION | 
4 8 | 1:15 p.m. | 

4 (In open court, jury present) 

° CRARLBUES GROSS, resumed: | 

. MR. GRUTMAN: I have nothing further of Mr. Gross. | 

| Someone else can have him. 

4 CROSS-EXAMINATION | 

' | BY MR. SILFEN: : 

10 .@ _Mr. Gross, as I recall your testimony two days : 

il ago, you were asked on a question regarding Miss Donoghue | 

S ! whether or not you recommended or invited her ino the : 

- | Newburger Loeb partnership. 

“ Do you recall being asked that question? 

1 } A Something to that effect. Not specifically. 
| 

6 | Q Let me ask you that same question with respect to 
l | 

a Mr. Kayne and Mr. Sloane. 

& | Would it be a fair statement to say that Messrs. | 
| Kayne and Sloar@were invited or recommended into the | 
| Newburger Loeb partnership by you and perhaps two other then 

a partners of Newburger Loeb? 

- | A I would say that-- I would fairly say that myself | 

3 and two other partners of Newburger Loeb conducted the | 

a negotiations with Mr. Kayne, but the decision for them to 

25 || | 
| 
| 
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came from the partnership in the person of its executive 


| 
| 
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: 


3 | committee, and senior partners. 
4 Q Could you tell us if you can recall the comments 
5 | that you made to the executive committee in or about the , 
6 time that the executive committee authorized the invitation 
| 
7 | of Mr. Sloaneand Mr. Kayne into the partnership? | 
8 | A Well, I can only recall, not in detail, I can | 
9 | only recall that I thought it would be a fortuitous and aioe! 
10 | itable circumstance to have them. ! 
11 | In Mr. Kayne's case, actually it was a little | 
12 | later circumstance that was discussed because Mr. Kayne | 
13 | was not willing to commit himself as early as Mr. Sloane 
14 did. And when we spoke of executive commitment,I am cer- 
15 tain that I strongly recommended that it would be good for | 
16 Newburger Loeb to have them in, that our presence in | 
7 | California, the Los Angeles area, would be a profitable and | 
18 | good one for the company. | 
19 | Q Is it an accurate statement to say, sir, that | 
20 | at this time, which I am talking about the latter part of 
21 . 1969 or perhaps the early part of 1970, Newburger & Loeb, : 
22 | the partnership, was not yet situated in the State of | 
23 : California? ! 
2 A Well, our full presence in California probably | 
2% || started around- I can't be too accurate, but the time frame | 
| | 
| 
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Q If I may, Mr. Gross, let me ask you to focus 
on-- 
A Let me say at the time of the executive committee 
meeting. 
Q Let me ask you to focus on the events of the 


second to the last part of the month of July 1970. 

A What do you mean by second to last? 

Q Say about the middle of July 1970, and I will ask 
you to recall certain event 

4 believe you testified that a time came when a 
meeting was held at the Hotel Navarro, when Mr. Therese. 
Frank, and Settel were all present, and as I believe you 
told us, the subject of that conversation had something 
to do with your resigning as managing partner, and the 
decision to bring Mr.Kayne into New York as first assistant 
managing partner, and then eventually as the managing part- 
ner. 

A That was a part of it. 

Q Is it not a fact, Mr. Gross, that prior to that 
meeting at the Hotel Navarro, you had determined, after 
consultation with your wife and others, that you were going 
to resign both as the managing partner of the partnership 
and as a partner of Nuwburger Loeb? 


A I think I stated on either direct or cross or 
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both that at that meeting I told the gentlemen that I had 


been-- well, I don't know what the word is, but it was 


in my mind to resign from the rartnership and that, you 
know, since they cn to me with that proposition, and I | 
can remember distinctly standing there -- it was sort of a 
suite arrangement-- and I remember that -- "Perhaps you 


should step down as managing partner," and I very distinctly 


partnership. I have spoken about it, and good, fine, I | 


| 
| 

, said, "Fine, it's been in my mind to resign from the | 
| will resign the partnership now and not at some future date | 
| 


declare that yes, I would resign, similarly as when Mr. | 
Newburger invited me to Newburger Loeb and I said it was in | 


my mind to break up Gross & Company -- no, when they asked 


R or whatever. This will be like the breaking up of my firm a 
Is | a year or two years before when Mr. Jewburger talked to me." | 
M | Q The point I am trying to are is that this | 

| 
| decision, this determination which turned out to be coin- | 
16 | ‘dental was made before Mr. Kayne came to New York or tat | 
7 |! you knew that he was deciding to come to New York and before | 
18 | the meeting that you had with both Mr. Kayne, Mr. Sloane and | 
19 | the other partners of the partnership that I just mentioned | 
2 | to you? | 
21 | A I can't go that fr. I can say that it was in my | 
2 | Ales but that this event was the catalyst that made me | 
ey. 

| 

| 

| 

| 

| 
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us not to clear there any more because it was too much 
business,I said. "It was in my mind, you have made up my 
mind for me." 

In other words, it was in my mind that I wanted 
to resign. I don't know whether I would have found the 
circumstance, the time, { don't know whether it would have 
been that week or some weeks hence, but it was in my mind 
and that triggered it, and I said, "Fine, I will resign." 


Q Do you recall that there were several references 


made during this trial to the arbitration proceeding between 


yourself, Mr. Kayne and Mr. Sloane? 
A Correct. 


Q Do you recall at that arbitration proceeding 


being asked the following question by Mr. Silverman -- 


Q Mr. Silverman. 
A I'm sorry. I thought you said Silfen. 
Q I missed that one. 


Page 1146. Going onto the top of the page you 


had been asked some questions about your meetings with Mr. 


Kayne “uring the month of July, 1970. You had testified 
that you saw him in early July of 1970 at an executive 


committee meeting and then the question was asked, as 


follows: 


- & 8 8 
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*9 Well, then, when was the second meeting? 

"A The second meeting was held, I believe, some time 
in the third week of July. 

*9 And where was that held? 

"A It was held at the Hotel Navarro, in New York 
City. 

-0 Could you describe the circumstances surrounding 
that meeting and what was discussed? 

"A Yes. I had been on a three-day weekend and when 
I came back to the office on Monday the foilovine, the 
precise date of which I do not recall, I was then informed 
by Mr. Settel that Mr. Frank and Mr.Therese had flown to 
the West Cenat the previous Friday to meet with Mr. Kayne 
and Mr. Sloane and to discuss with Mr. Kayne and Mr. Sloane 
the affairs of-the partnership. 

"As a see of that meeting, when Mr. Frank 
and Mr. Therese returned, I believe they returned to work 
on Tuesday, they told me that Mr. Kayne angéMr. Sloane 
planned to come to New .K and wanted to meet with me rele- 
vant to the affairs of the partnership. 
"We had that meeting at their rooms in the Hotel 

Navarro on Central Park South. While I had been away on 


that weekend in consultation and in conversation with my 


wife and others, I pretty firmly had reached a decision to 
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| 
| 


retire from the partnership. I reached that decision because) 


I felt I was not making the headway with the partnership 
that I had hoped. Things are certainly not and had not 


happened as planned, and that it would perhaps be a good 


-idea if I did resign. 


"So when we met with Mr. Kayne and Mr. Sloane, I 
should mention that at that meeting Mr. Kayne, Mr. Sloane, 
myself, Mr. Settel, Mr. Frank and Mr.Therese, they said to 


me that they had reached the conclusion that I should step 


| 
| 
| 
| 
, 
| 
| 


| 
| 


down as managing partner, and Mr. Kayne or Mr. Sloane, pref- | 


erably Mr. Kayne, I believe, should come east and function 
as managing partner. 

hag informed them that I had just that weekend 
coincidentally determined that I would like to resign from 
the firm and that I planned to do so." 

Do you remember being asked that question? Do 
you remember giving hat answer? 

A Yes. 


Q At that meeting at the Hotel Navarro, Mr. Gross, 


were conclusions reached on how the transition of power 


should take place or was to take place between you as the 
outgoing managing partner and Mr.Kayne as the prospective 
incoming managing partner? 


A Yes. 
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Q Could you tell us, to the best of your recollec- | 
tion, what that procedure was and who suggested the pro- 


cedure? 


| 

5 | A Well, to start with, what it was, was that as I | 
6 | testified, Mr. Kayne would come east on the first Monday of | 
7 | August - it turned out to be August 3rd - that he would | 
8 come and he would function as assistant managing partner for | 
9 the two-week period, at which time I would, as I had | 
i0 | planned, go on vacation far two weeks, and that when I came | 
8 back from vacation I would resign as managing partner in 

12 Mr.Kayne's favor. | ; 
13 | When you say “Who suggested the plan," the plan | 
14 was a work-out of discussion. I had a part in formulating | 
1b | it. I have to say almost everyone did. This was a group | 
16 of viable people. | 
7 | Q The ultimate decision on this transitional ar- 

18 rangement, is it fair to say that that decision of this | 
19 : modus operandi had your approval? | 
20 | A It couldn't have existed without it. | 
21 | Q And is it fair to state that at this meeting the | 
oe other members of the partnership,when they heard that you | 
eo | intended not only to step down as managing partner, but to | 
2A | resign from the partnership, were troubled and upset and | 
5 | 


urged you not to do so? 


\ 
SNAP BME Re a SN ASA ALE NSE US IR SORT ea AIRY AR SE Si acs ce etme sunetentnneenenen muninetintertesennenen 


& 2 82 8 


A 2313 
. 3832 
el:mg 10 Gross-cross 

A Well, if I may, I didn't say that they heard that 
I intended to step down. They came to me with that. They 
came to me with a ioctl that I step down, and I said 
I intended to probably resign from the partnership, that 
that was the directionof my thinking, and I had virtually 
made up my mind. 

They were troubled and did not want me to resign 
from the partnership. I have testified to that. 

Q _As a result of their request for you not to resign 
from the partnership, did you in fect advise them at that 
time that you would not do so at this time, or at that time, 
that is, resign from the partnershi,. 

A I agreed to stay in the partnership for a while 
longer. My agreement based upon the discussions of that 
meeting, in other words. 

Q Is it a fair statement to say,Mr. Gross, that 
you teld the people assembled at the Hotel Navarro that you 
would stay on until October 31, 1970? 

A I think that is the time +> at I said. I would 
resign as a partner effective October 31,1970; yes, that 
is the time I said at that meeting. 

Q As a result of the conclusion reached at the 
Hotel Navarro, did a time come when you in your capacity 


as managing partner circulated a memorandum to all of the 


xX 
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personnel of Newburger Loeb informing them of the coming of 


Mr. Kayne? 

A IT IS PROBABLE. I see you have reference to it. 
I can't deny it. It is probable that I would. 

Q Let me show you what we have marked as addi- 
tional Defendant Kayne Exhibit C for identification, which 
I showed to Mr. Mandel at the recess,and ask you whether 
or not that is your signature which appears at the bottom. 

_ (Pause) 
A Certain. 
MR. SILFEN: Any objection? 
MR. MANDEL: No, your Honor. 
THE COURT: Received. 
(Defendant Kayne Exhibit C received in 

evidence) 

Q Since it is very short, Mr. Gross, would you mind 
reading it to the jury? 

A Why don't you read it? 

MR. SILFEN: Okay. 
(Mr. Silfen read to the jury from Defendant Kayne 

Exhibit C in evidence) 

Q Do you recall Mr.Therese and Mr. Frank saying to 
you before the Hotel Navarro meeting that Mr. Sloane and 


Mr.Kayne wanted to come to California to talk to vou about 


| - 3899 | 
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| 
2 opinion at that time, that is, in August of 1970, whether 
3 | or not the suggestion made by Mr. Kayne to the executive | 
“ | committee that Newburger & Loeb Company should go out of | 
5 | the clearing business was a reasonable and prudent sugges-~- | 
6 | tion to save money for the partnership? | 
7 | A There was debate at that time about it. It wasn't | 
8 something that everybody fell in line with. We may have | 
| 
9 | discussed it at the Hotel Navarro meeting in some peripheral | 
10 | sense. There was discussion about what might be good, | 
1] | what cine not be good, what the timing should ke, et cetera,| 
12 | I don't know whether I agreed with it in intel- | 
13 | lectual substance, but I did go along ‘with it. | 
14 Q You were also present at the time that the sug- | 
15 gestion was made by Mr. Kayne in his quest for authoriza- | 
16 | tion to continue negotiations to terminate the lease at | 
17 ! One New York Plaza? | 
18 | A I don't remember that as being a subject of | 
| 
19 | the meeting. I remember that he was talking about the | 
20 | lease in the White Paper, his remarks. I think he talked | 
21 about his wanting to make efforts to get out of the lease. 
22 I don't remember request for authorization, | 
23 as such. | 
24 | Q Did you form an opinion at that time, Mr. Gross, | 
3 that Mr. Kayne's position with Seavert to a termination of i 
| 
| 
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the lease at One New York Plaza was a reasonable and prudent 
move for the benefit of the partnership? 

A I didn't have to form it at that time. We had 
made many investigations of the termination of that lease 
as far back as March and April of 1970, bon at that time 
consulted with counsel, and then had had the benefit of 
counsel at an executive committee meeting, the minutes of 
which are here, in which it was decided that we thought, 
validly or not, but we thought that the cost of going out 
of that lease would be too great a penalty, let's put it 
that way, that the penalty the landlord would attempt to 
impose would be too great and that we should play along-- 


I don't mean play along, but continue on and explore, 


considering that, but exploring other things, and we made 


no definitive move. 

As to whether Mr. Kayne's suggestion that we get 
rid of the lease being reasonable, we were of that opinion 
six months earlier. 


Q Were you aware of the fact-- I believe that the 


counsel you are referring to would be Golenbock & Barell. 


A That's right. At that time we met with them. 
Q In connection with getting out of the lease? 
A Specifically. 


Q Were you present at a meeting when the discussion 
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the preparation of at least the second page of that docu- 
ment. | 
THE COURT: At this time I will permit it in evi- 
dence against the Gross defendants. 
We will see if it is connected to anyone else. 
(Additional Defendant Kayne Exhibit H received 

in evidence) 

Q I think yousaid, Mr. Gross, that although you 
couldn't definitively say whether you saw this document on 
November 8th at the offices of Golenbock & Barell, it may 
have been that you may have seen it shortly thereafter? 

A. I had a copy that was given to me at one time 
in which I wrote October 1970, but it is in the same time 

| 

frame. That was not presented to me. That wasn't a proposal | 
made to me, Mr. Silfen. That was made and given, I believe, | 
to the Newburgers and Sterns. | 
MR. SILFEN: I'd like to read that to the jury, | 
your Honor. | 
(Mr. Silgen read to the jury from Additional 

Defendant Exhibit H in evidence) | 

Q Mr. Gross, the question I have for you is this: 


Is it not a fact, sir, that in the latter part of 


1969 or the early part of 1970 at a meeting of the executive | 


committee of Newburger & Loeb Company, the partnership, you, | 


2 & 


R 
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in fact proposed transformation of the partnership to some 
form of a corporation? 

A Actually, what happened and what I believe is 
reflected in the minutes is that from the restructuring of 
our partnership agreement we restructured it as to points 
rather than percentages, so that if at some future date we 
did incorporate and thought it was a good idea to incorpor- 
ate, this would be a stepping stone and would make it easy 
to incorporate because points could be transferred into 
share ownership better than percentages. 

Q Would it be a fair statement to say, sir, that 
at this executive committee meeting you, whether you ori- 
ginated or introduced this idea, adhered to it, that is, you 
thought it was a good idea, maybe at some future date to 
incorporate? | 

A Yes. We had in fact as a firm I think had 
undertaken or had undertaken for the firm some studies on 
the matter and the studies of course were designed to tell 
us whether or not it was a good idea. 

Tt was certainly a good idea to explore and that's 
really as far as I can go with you. It was a thing that 
many member firms were doing and had done and we thought 
it was worth exploring on our part. 


I think we asked the lawyers to make some studies . 
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2 | I can't say I thought it was a good idea. I 
3 thought it was a good idea to study. 
. 7 Q I think you testified this morning that even 
5 though you had tendered your resignation from the partner- 
6 | ship on August 3lst to be effective September 30th, and even | 
‘ | though you were not around at the partnership place of 
' business during the month of September, you had some knowl- 
¥ edge of what was going on at the partnership? 
10 | A  _No, I was arond a little during the month of 
il | September. I was functionless. In other words, it related 
2 | to the partners. I had some knowledge of what was going 

i : 
13 on, yes. aer Newburger or Stern, for instance, told 
si | me that Kayne had made this offer to them and they had been 
15 advised to reject it, by their counsel. I knew things 

16 | of that nature. Many of the things I didn't know I learned 

W | later when we had discovery access to the minutes. Many 
18 | of the things I knew, they were non-clearing. I could 
19 | say I knew many of the things that went on in the partner- 
20 ship. People were let go when they became non-clearing. 

| 
21 | When things got better in the fall, commencing 
= | October lst, like the day after, I was aware of how that 
23 | would affect the partnership. | 
24 | That is when they sold the basketball team. 
= | 


Q Did I hear you say you knew when they sold the 


Se 
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Q Did a time come, Mr. Gross, that you became 
aware of the fact that Mr. Kayne had asked to be relieved 
of his responsibilities as managing partner ard in fact 


was going to resign from the partnership? 


A The time came that I became aware of that. 
Q Can you tell me when that was, if you recall? 
A In the course of preparatim for the arbitration. 


In other words, quite a bit later-- no, I became aware of 
st. 7 think, from-- what do you call it -- discovery pro- 
ceedings in this action when we received minutes of the 
executive committee. That is when I became aware of it. 

9 Did you have any dealings with either Mr.Kayne 
or Mr. Sloane during the months of September, October, 
November or December of 1970? 

A I think I met Mr. Kayne once in that time frame-- 
well, in September as I say I was around the office. I 


don't think. I had any dealings-- you stopped in December, 


right? 
9) Right. 
A Okay. I want to be as accurate as I can. I think 


I met Mr. Kayne once in that period probably in mid-or late 
October. I didn't meet with him. I was in the cffices of 


Newburger Loeb & Co. and I met and spoke with Mr. Kayne. 


Q How about Mr. Sloane? 


521. 
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2 ' 
A I have no recollection of seeing him in that | 
3 
| period of time through December. 
4 i 
| Q I recall your testimony about a meeting that you | 
5 | 
| had with Mr. Kayne in January of 1971. | 
6 || | 
| A Yes. 
Q I think that you testified that that meeting took | 
a4 
| place on January 23, 1971. | 
o 4 
} A I said on or about. That i. my best recollection. | 
10 | 
| But that doesn't fit in the framework. | 
| 
| You asked me the first question through December. | 
2 | 
! Q That's right. We nave taken you through the ) 
3 i 
| end of December with Mr. Kayne and Mr. Sloane. 
14 | | 
Now I am talking about Mr. Kayne-- 
15 | | 
| A Right. 
16 | 
| Q How many meetings did you have with Mr. Kayne | 
17 || | 
| from January 1, 1971,let's say until February 11, 1971? | 
18 
| A I think the meeting I testified about was the only | 
19 
time that I saw him in that time frame. 
20 | 
|! Q Did you have any face-to-face meetings with Mr. | 
a i 
| s 
| Sloane during the same pericd of time? | 
22 
| A Just the one I testified to-- not face to face. | 
3 | 
| Telephone. 
m | 
| Q Telephone call? 
25 I 
A That's all. 


B. 


21 


% 


to let's say February ll, 1971? 
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Q Other than the meeting with Mr. Kayne and the 
telephone call tc set up that meeting, did you have any 


other telephone calls with Mr. Kayne from January 1, 1971 


A I'm not sure whether or not Mr. Kayne was on the 


wire or actually was present when Mr. Sloane called me | 
| 
‘ 


and said "we." I know them. No one spoke except Mr. Sloane 
He gaia "we." And Mr. Kayne may have been on the wire, 
because there were occasions when I had conversations with 
them in California in the past when they were both on, | 
but I can't say. 

Q As I recall your testimony of Monday, among other | 
things you said two things were said to you at that meeting 


which Mr. Kayne, and I am referring to the meeting I believe 


at Schrafft's Restaurant, whether it took place on the 23rd | 


or some other day. | 
A I-think it was the 23rd. That's my recollection | 
of the date. | 
You abe. sy best recollection of the date. | 
Q It may have taken place at an earlier date, is 
that right, Mr. Gross? 
A No, if it took place at an earlier date, it could 
have been a day earlier. What happened was, one day while | 


driving here I was trying to put days to dates ax far back j 


fF 
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2 as then, and I got the 23rd on a Saturday, and I think the | 
3 meeting took place on a Friday. So I might have been a day | 
4 off. That is the only reason that I am not sure in my | 
mind that it was the 23rd. I remember the date, the 23rd, | 
6 as firmly fixed in my mind, except that I can't put that | 
7 date together. There may have been a leap year in between, | 
i I don't know. ‘ | 
3 Q I think you testified that Mr. Kayne said to you | 
10 7 that the deal was going through with or without the consent | 
il of Miss Bleich and Mrs. Donoghue. | l 
ss A No, .E think f= eagtiried thet he said the deal | 
13 | would go through with or without the consent of Mrs. Donoghue, 
sis Not Miss Bleich. | 
15 | Part of the thing was to nake sure, he was trying | 
16 | to get me to make sure that Miss Bleich gave in. But Mrs. ! 
W Donoghue he talked about. | 
1B | Q I think you also testified at that meeting that | 
19 | Mr. Kayne told you something about a lawsuit that he was | 
20 | planning to commence with Mr. Sloane against you? ! 
21 A I'm not certain that he mentioned Mr. Sloane. I 

| think he very probably did. But I know the lawsuit he was l 

planning to commence. At least the lawsuit was certainly | 

| 
aA H a topic of discussion. 
3 | 


Q Did Mr. Kayre tell you the reason he wanted to 
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meet with you was because his California attorney suggested | 


best if you and he met privately to try and resolve your | 


| differences? 


3 to him that rather than go into litigation it would be | 


| 
6 A I don't recall that. Mr. Kayne didn't try to | 
7 | yesolve any differences with me. And I didn't really know | 
8 | at that time the differences he was referring to as between | 
9 Mr. Kayne and myself. 
10 The differences he tried to resolve were the | 
ll differences-- or didn't even try to resolve, that the meet~ | 
ie ing was called about, was the transfer agreement itself. | 
13 If he said that, that is what he talked about, | 
14 was the transfer agreement, and I had the feeling that af 
| | 


I didn't object-- didn't have an objection to the transfer 


agreement and induced Miss Bleich to go along, et cetera, 


W I wouldn't be sued in California. But that certaionly is 


pond 
top) 
oo 


| 

18 not the resolution of any differences Mr. Kayne and I had | 

19 | on the matters he sued me about. | 

20 | Q I am wondering whether the answer to the question | 

21 | is ves or no as I posed it to you rather than the long | 
| 

2 dialogue. | 

23 A Could you reframe it? I think I answered it as | 

| | 

A | best I can. | 
— 


Q In the future maybe if you could answer it yes or 
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no without the long dialogue, it might be better. : 
A If your question was did he try to explain to | 
me that his attorney in California said that he wanted to | 
resolve our differences, the answer then would have to be, | 
on balance, no. | 
Q It is a fact, isn't it, that your signature to the | 
transfer agr ‘ement was not required? ; | 
on Whether it was required is a legal conclusion | 
that I can't give you as a fact. I can only give you an | 
understanding. The understanding is that, that I have, | 
is that my signature was not required. But that is cer- ! 
tainly, from my mouth, not a fact. 
Q So notwithstanding the fact that your signature 
was not required, and Mr. Kayne told you that as far as he 
knew or was concerned, that the transfer agreement was 


going to go through with or without the consent of Mrs. 


| 
| 
| 
| 
Donoghue, is it still your testimony that there was something | 
that Mr.Kayne wanted from you at that Schrafft's meeting? | 
A Absolutely. He wanted -- | 
Q Your claim is that he wanted you to convince | 
Miss Bleich to sign? 
A And not to object to the transfer agreement, not | 


to cause any trouble, and to just in essence quietly slip 


away into the night. | 
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ing that and you are to continue to honor it. All right, 


Let's go forward. Anybody else? 


MR. MANDEL: Your Honor, I have one open ~~ 


THE COURT: Yes, you do. I am going to, absent -- 
| 


let's put itthis way. 


' 
4 


Cn the state of the present record I am zoing to all’ 


you to put in evidence, the proof that you are asked, on Mr.. | 
| 


Gross' experience as a trader during the years set forth in 


that schedule. You have got to lay a proper foundation, how- 


| 


ever, for it. 
MR. MANDEL: All right. | 
THE COURT: And then anyone may cross examine who 4c 
eo inclined. | 
MR. MANDEL: On that subject. ! 
THE COURT: On that subject, yes. | 
CHAE LES ah Os S, resumed. 
REDIRECT EXAMINATION. 
BY NR. MANDEL: | 
C Mr. Gross,.I show you MMMM for identification and ! 


ask you if that is a document which you have prepared? 


A Yes, sir. 
Q What does that document consist of? | 
A This document is a statement of the profits I made -} 


Myyectior:, your Honor. 


| a | 
| . 3937 
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- | THE COURT: Let's go at it so we lay the roundattor: 
3 | Ascertain whether he ever enzazed in trade, and over what 3 
4 | period a:d did he keep records ard is this a compilation of | 
5 | his records. | 
. MR. GRUTMAN: That is the point, Judge. I think we 
' | point of Mr.. Shaw's objection was, and I join in it, the a 
' ment as it was presently related te us is a compilation of | 
ce 
’ ! certain documents which we have never seen. | 
” _ MR. SHAW: If Mr. Gross were to bring in and have | 
i | available to us to examine the underlying documents which he 
i summarized in that document and we had a chance to check its | 
a accuracy, rather than having all the tax returns and bank | 
* | statements, et cetera, we certainly would azree to a summari 72} 
| » | tion of these lengthy documents. What I object to is a prepar, 
* | tion of a summary or schedule of his documents without having 
’ an opportunity to see what is behind it. | 
* MR. MANDEL: Your Honor, the normal procedure is to | 
’ | do it this way and the underlying documents are here for cross 
= examination. I make that representation. That will be the | 
2 | foundation. The proper procedure is for me to put the summar; 
ws | into evidence so that counsel can cross examine to their 
a aia content on the underlying documerts. 
i 
. THE COURT: Just so long as the underlying docu- 
ys) 


ments from wnich thic was prepared are available, it matters 
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: | little whether they are physically marked with a tag or not | 
3 | as lonz as they are in the room and available. tr, on che 
4 | other hand, Mr. Grutman shakes his head, if you wish to have | 
5 | him put in -- Mr. Grutman, do you insist that the underlying | 
6 record be marked in evidence? | 
! 
y | MR. SHAW: Yes, I do. 
4 MR. GRUTMAN: I want to see them, Judge. I'm not 
, | cieieeckd in prolonging anything, but I want to see the | 
" | siccmedts votes 5 am asked to accept the summarization. | 
Lh MR. SHAW: My recommendation would be to do this | 
= | subsecuently so as :ot to waste time. | 
. MR. GRUTMAN: If we can look at the documents so sae 


| 
14 
square with what they purport to represent -~ 


: 
: . THE COURT: Mr. Mandel, if you could put eight ledgel 
16 | 
| tn front of the witness and mark them, and then Mr. Mandel ) 
uy | | 
1 could then say, "Did you prepare this schedute from then?" the. 
i 
18 || 
answer is yes, and they would be received in evidence. 
19 . . 
The question is whether you are willing to accept Mr. Mandel's 
20 | 
| representation that they are here and available. | 
2 } 
| MR. SHAW: I want them marked, your Honor. 
il 
2 | | 
} THE COURT: All right. We will have them marked. 
2B || e ene | 
! BY MR * MA i iDEL : 
* | 
i c wr. Gross, will you call off one by one, Mr. Rotnh- 
os || | 


man, will you please come up with the markins machine and the | 


= ff @ & 


| 


»- 
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stapler so that we can mark the underlying documents? | 
Mr. Gross, would you call off one by one for marking 
the underlying documents which are used in Defendant's Exhibit| 
4M for identification? | 
A Gross and Company report for year ended December 31, 
1964. a 
MR. MANDEL: Is that in evidence? | 
MR. SHAW: No, just for identification, your Honor. | 
THE COURT: No, if you want to do it the longer | 
way, the underlying documents have to be in evidence. If you | 
don't want to do it that way, there is no point in marking | 
them for identification because that serves no judicial | 
purpose. | 
MR. SHAW: I assume that quadruple N is authentic, | 
your H-nor. | 
a4R. MANDEL: He has authenticated it. | 
MR. SHAW: I make the same objection I made before 
with respect to relevancy. I don't need to waive that. That 
has been overruled so I have no further objection. 
THE COURT: I don't understand your position on 
relevance. 
MR. SHAW: This was previously argued, your Honor, | 


that this is speculative, it's remote, it's unrelated to the 


issue. In other words, what is income from trading during 


17 


18 
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previous years was we say has no relevancy to any claim of 
damaze with respect to the Rafkind account. We made two ; 
objections. The second objection as a second nickel objection. 
The mere fact that I'm not objecting to the authenticity is | 
ot intended to be a waiver of the first objection. | 
THE COURT: Mr. Mandel, why don't you mark each and | 

every one and then we will just read the numbers into the | 


record. You can show the entire page to counsel. You can | 


look at the entire page at one time and determine what their | 

position is. | 

( Pause ) | 

MR. MANDEL: Exhibit 0000 for identification is Grose 

and Company report for the year ended December 31, 1965. | 

Exhibit PPPP is Gross and Company report ioe the 

year ended December 31, 1966. 
Exhibit 9009 is Gross and Company report for the 

year ended December 31, 1967. | 

; Exhibit RRRR is Gross and Company report for the | 

year ended December 31, 1968. | 

q Mr. Gross, what is this? SSSS for identification is| 

A A series of monthly trading account results from | 


ee 
Cohen, Simonson, Rea through September 7, 1972, through | 


September 28, 1973. | 


MR. MANDEL: That is SSSS for identification. j 
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| THE WITNESS: TTTT are the trading schedules 
Rea, and Bruns Nordeman Company from October '73 through 


°3 of Gross profit, exchanges, expenses, net profit, et cetera, 


from Bruns Nordeman, which was a merger of Cohen, Simonson, 
| 


| 


6 | Mareh, 1975. These are on a fiscal year basis and my schedule 
7 | breaks them down into a calendar year basis. | 
9. | MR. MANDEL: I offer Exhibits 0000 through TITT , 
9 inclusive in evidence. | 
10 | 


MR. SHAW: Your Honor, with respect to RRRR, QQQQ; 


| 

| 

| 

| | 
11 | PPPP, OOOO and NNNN, I merely maxe the same objection that I 

| 


12 made before with respect to relevaricy. 

13 WR. GLATZER: We joint in that objection. , 
4 | MR. SHAW: Your Honor, I reviewed SSSS and TTTT | 
b and I make the same objection as before. I'd also like an ! 
16 || opportunity later to review this more fuily. . 
sal | THE COURT: They may be received. | 
” | BY MR. MANDEL: | 
” | Q Did you engage in stock market trading in the year , 
ie 19642 | 
- A 1.414, Sir. | 
7 | MR. MANDEL: Before I proceed further, do you santie 
i men want me to go through the whole thing or can we get 

_ right to the exhibit? 

| 


MR. -GRUTMA:: Why don't you do anything you can to 


> @ & 
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save time. 

@ I offer MMMM. Can you explain what yorr MMMM 
consists of? Does it come from the underlying papers which 
have just been received in eviderce? 

A It does. 

Q Does it show the averaze capital in thousands of 
dollars and the profit in thousands of dollars made on your 


tradin~ in each year set forth or period set forth? 


A it does. It also shows the percentage return on 
capital. 

Q During each relevant period? 

A That's right. 

Q Did you calculate an average profit on capital over 


the entire period of trading set forth in Exhibit MMMM? 


A I did. 
Q Is* that also set forth on the computation? 
A Yes, sir. 


Q Did you show certain appropriate footnotes, A, Bs 
C and D to explain portions of the computation? 
f Yes. I set forth my average profit percentage of 
98.44 percent -- 
MR. SHAW: Objection. The document speaks for 
‘tgelf. May we see the document? 


MR. MANDEL: Yes. You may see the document. I 


= + &@ Sf 
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now offer it in evidence. 


(Defendant's Exhibits NNNN throuzh TTTT were receivel: 


| 


in evidence. 


MR. SHAW: May I ask a few questions on voir dire? | 


THE COURT: To what end, Mr. Shaw? | 


MR. SHAW: To establish that this document, the | 
summary, doesn't accurately summarize the information containeti 
in these documents, NNNN. | 

MR. MANDEL: I think that is cross, your Honor. 

MR. SHAW: It doesn't set forth a figure because 
it sets forth an interpretation, specifically the interpreta- - 
tion set forth in the footnotes A and B. 

THE COURT: That doesn't go tc anything having to 
do with the document, it may be a basis for an objection for 
it in’ that certain portions don't come from the underlying 
exhibits. Mr. Mandel, there are certain footnotes here? 

MR. MANDEL: ‘Yes. 

THE COURT: Is Mr. Shaw correct in the position thal 
he takes? | 

MR. MANDEL: Jour Honer, the footnotes explain the | 
computation. | 

THE COURT: Then I think you better have Mr. Gross 
give some testimony as to the notes before it coes into evidenc 
| 


MR.. SHAW: I am specifically referring to the years: 


i 
I 


2s : 8 8 


nes 
oo 


———— 
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j 


'66, '67 and '68. 


MR. GRUTMAN: My objection is specifically to foot-| 


note B. 
| 


BY MR. MANDEL: 


Q Do you have a copy before you, Mr. Gross? 

| 
A Yes. 
al I note that you have the year 1975 without qualifi-| 


| 


cation. Should that be corrected or amended to show a portion, 
of 1975? 
A The documents from which I got this information 
indicate, and this was based on only the first three months 
of the year 1975, so that -~ well, it couldn't te a full year. 
Q Would you please, therefore, write on MMMM under 
1973, first three months? 


? 
(Witness writes ) | 


& 


Mr. Gross, will you please explain footnote A? 

ia Footnote A 1s a description of how I computed 
average capital in any given year for the years 1964, 1965, | 
1966, 1967 and 1968. And I explained that it is computed | 
oy averazing the starting and ending capital of the year, in 
the computation of average capital, and subtracting from 
that average of capital, the averaging the capital -- the 
starting and encing capita’? for the year in Gross and Company, , 


4n the entire entity. I subtracted from that the minimum capii 


17 


18 
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requirement of the New York Stock Exchange for the conduct 
of business of $50,000 which also, of course, takes into 


account monies that we had in a bank account -- 


| 


' 


Q Special sount not available for trading purposes? 
A A rezular checking account. : 
C But not available for trading purposes? 

A Risht. I further subtracted from that one-half 


the cost of the firm's membership in the American Stock 


Exchanze for those years in which the firm was a member af the 


American Stock Exchange because with no arbitrary way of 
doing it I did not subtract the full amount, but I allocated 
half the cost to the conduct of the brokeraze business and 


half the cost to trading. 


Q In other words, you charged -- 

A I could have subtracted it all and reduced the 
capital. : 

Q You charged yourself with one-half of the cost of 


the seat although that was not a sum available for trading? 
A That's correct. 
Q And in that way you reduced the indicated profit 
on the funds actually used for trading? 
f I reduced the percentage of profit. 
@ Jes. 


A Then I further, I added -- not subtracted -- added 
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one-half the cost of my pers: 1al membership on the New York 


Stock Exchange because Gross and Company did not own the seat, 
the membership on the New York Stock Exchange, 1 owned it 
personally and, therefore, it was not in dur balance sheet as 


a function of capital. So I adied to the starting »oital 


one-half would be applied to the conduct of a commission and 
zenerai brokerage business and one half would be applied to 

trading, though again I diminished the return of the actual 

capital, on the actual capital used. That was footnote A. 


a, 


% 


W111 you explain footric.e B, please? 

A Yes. As shown in the cissing statement for the 
year 1968, there was an unrealized profit delineated and 
{ 


in effect it was not subject to any further fluctuation. That 
| 


existed as a result of Gross and Company's trading activities. 


i 


Since Gross and Company ceased doing business on December 31, 
| 

1968, but for tax turns this profit was realized on January 
2nd or 3rd or thereabouts of 1969 so as to defer tax implica- 
tions, I took that unrealized profit, I couldn't properly 
ascribe 4t to one year because such profits had been carried 
in previous years from one ee to the next. There were 
always locked-in, unrealized profits, and I arbitrarily took 


that money which was a profit in trading and assigned it to 


1968, 1967, and 1966. 
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Q) This was a profit that was locked in at the end = 


'68 but unrealized for tax purposes? 


A That's correct. And could have no further fluctua - 
tions. | 
It was hedged, is that what you say? 

A We have been through this before. I was long a : 


s 


large amount of hold security and short azainst the | 
books of that same security, as has been explained in this | 
court, to defer tax i.plications. 3 
Q And you actually realized that profit in the first 
few days of '69 but allocated it back? 
A The first practical bysiness day of 1969 that it 


could be done. 


Q Will you explain footnote C? 


A Yes. Footnote C now refers to the time when Gross . 
and Company was no longer.in existence. I was no longer a 
partner of Newburger, Loeb and Company and I had started to 
work as an employee and trader of Cohen, Simonson, Rea and 
Ce-pany which continued through Bruns, Nordeman, Rea and 
Company because at that certain time $300,000 were available 
to me as buying power, the amount of securities that I could 
purchase, and at that late time it went to $500,000 and be- 
cause March general requirements on the New fork Stock Exchangt 


and Federal “eserve system during this period was 50 percent, 
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2 I used the assumption that the capital necessary for me | 
3 | personally to have the buying power that was allocated to me 7 
4 | was one-half the amount of the buying power. So that whereas | 
5 | when I had a $300,000 buying power, I attributed a $150,000 | 
6 ! capital. Where I h; | a $500,000 buying power, I attributed | 
' | a 3250,000 capital. And in 1974 when my buying power was | 
| increased by my employers I had ; orated it ang = attributed | 
: | a $175,000 buying power by averaging the buying powers of the | 
10 | year. ame a | 
as C Will you explain footnote D? | 
og | A Yes. Profit as stated for the years that I worked 
# | for Cohen, Simonson, Rea and for Bruns, Nordeman, Rea -- I : 
i | might add it applied to every year ~~ was net of all ee, 
° | chargeable to my trading activities, such as clearance — 
| 
= ! those are the charges that the firm charges my trading account: 
" | for processing the business, floor brokerage, that means the | 
| cost of having brokers execute the transactions on the floor 
» | of the New York Stock Exchange, interest charges, private Lane | 
al | charzes, which means my private telephones, I think they are | 
» | called private lines, where I just press a button and I can 
- | speak to personnel on the exchange or personnel downtown in | 
“ae their offices, data: retrieval charges, which involves the | 
communications equipment that is put on my desk. I have what 
“ | +s called a Bunker Ramo set which gives me siceeddian | 
| : 
| 
% i». 
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of opinion. He has put in some figures which the testimony is 


1 | el/1f /237 Gross-Redirect 
2 | relative to stock totals by processing various codes. Stock 
3 | market advisory services that I subscribe to, stock market : 
| 
4 charts that I subscribe to, and I say et cetera, because it 7 
5 || includes all such costs, long distance telephone calls that : 
6 || I make in the course of my business, et cetera. And the : 
7 profits, therefore, that I set forth here are net of all eich | 
8 charges. | 
9 | Q I'm not sure I asked you, the figures of capital | 
10 | and profit are set with elimination of the three zeroes. | 
ll | A Yes. They are in thousands. You did ask me. i 
12 | Q Where it says 475, that means -- | 
13 f $475,000. | 
14 | Q In your opinion, dses Exhibit MMMM fairly summarize} 
1 the percentage of average profit realized by your trading | 
16 cee during the period set forth on the exhibit? | 
W | MR. SHAW: Objection, your Honor. ! 
= | THE COURT: I assume itts either a mathematical | 
19 fisure based upon the profit -- | 
20 MR. SHAW: Your Honor, I think his opinion’ is the 
a ultimate qestion for the jury to determine. | 
i 
= 1 THE COURT: .I.don't think 1¢ is a matter’ of opinion 
a | MR. SHAW: Secondly -- 
ft THE COURT: Mr. Shaw, I don't think it 1s a matter | 
5 | ! 
| 
| 


10 


ll 
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comes from these charts. They either are a percentage of 
something or they are nota percentage of something. | 

MR. SHAW: I have an underlying objection to the | 
document as not setting forth a summarization of what is set | 
forth in these financial reports. | 

THE COURT: I overrule that objection. | 

MR. GRUTMAN: Do you understand that by the nature | 
of the objection, this document wnich Mr. Mandel now proposes | 
to offer as the true reflection for the whole year is based | 
as the footnotes have just told us, about certain prémises | 
and certain manipulations and certain ertificiai averazing os 

THE COURT: That is cross examination. He said | 
that the figures come from the prior exhibits and the footnotes 
are based upon the testimony that is now in the record. 

MR. SHAW: Could I conduct a voir dire on the ! 
admissibility of this document? | 

MR. GRUTMAN: If you took January and December, the) 
operiing and closing balance -- 

THE COURT: I can't do that, Mr. Grutman. All I | 
can do is take what's before me in the way of foundation. He | 
has said the figures are taken from prior exhibits that are nol 
in evidence. The footnotes are based upon the testimony treat | 
has just been ziven. On that basis I will admit the exhibit 


in evidence. You may cross examine as to the weight that can 
| 
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be attributed to it. 
MR.. SHAW: Without a voir dire on the admissibility. 


THE COURT: I don't see anything to voir dire 


).R, GLATZER: Your Honor, we have an objection 
on the competency of the exhibit. 
(Exhibit MMMM was received in evidence. ) 
MR. MANDEL: May I show it to the jury, your Honor?| 
THE COURT: You may. 
(Pause) 
MR. MAN : Gentlemen, he is your witness when 
are finished. 


MR. SHAW: I think I might ask the witness the 


questions even though the jurors are looking at the schedule -; 


COURT: I think you better let them have a look 


( Pause ) 
ECROSS EXAMINATION 
SHAW: 


j 


Mr. Gross, I direct your attention to the year 1964: 
the first line on the schedule, correct? 
Yes. 


Under the column captioned "Profit" there is a 


firure 475, correct? 


a ©« & 
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MR. MANDEL: = don't see how there can be 


recross since I asked Mr. Gross no questions. 


MR. SHAW: But Mr. Grutman asked some questions 


and so did Mr. Silfen, your Honor. | 


THE COURT: How long are you going to be? 


MR. SHAW: No more than ten minutes, your Honor. 
MR. MANDEL: I have another problem, your Honor. | 
I have Mr. Lauterbach, an accountant, here to testify and he 
says he can't testify tomorrow morning. I will be very quick 
with him, but I cannot vouch for my brethren. ’ | 
MR. GRUTMAN: I offered to stipulate the testimony | 
of this witness with Mr. Mandel. 
THE COURT: Will you be more than an hour? 
MR. MANDEL: I thinkrmt. | 


THE COURT: Why don't we take our break right now. 


We will co from 4:30 to 5:30 and we will take the accountant. 
(Recess ) 
THE COURT: Mr. Mandel. | 
TRV ins Ss LAUTERBACH, called as 
a witness on behalf of the Defendants, having been first 


duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. MANDEL: 


Q Mr. Lauterbach, will you please state your professit 
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2 qualifications? | 
3 | A I am a certified public accountant in the states | 
4 || of New Zork and Ohio. | 
ae ss How long have you been a certified public accountani 
I 
S | oe 
| in New York? 
ps A In New York, since 1960, fifteen vears. 
| 
is | Q Are you a member of a firm of accountants? 
9 ! : 
} A Yes, I am. | 
ie | 9 What is the name? eo 
| : ' 
nm 


> 


Clarence Rainess and Company. | 


" } a) Are you a member of that firm? | 
1B A Yes, I am a partner in that firm. | 
“i @ I show you Finley Kumble I for identification and 
is | ask you if you know what that is. 
* } A Yes. 

1} 
y 2 What is that paper, sir? | 
© A This is a report by a certified public accounting 
wd firm to the partners of Newburger, Loeb and Company concerning, 
2 | their financial position and results of operations for the 
- year 1970. 
” 1 al > Made by which accountants? | 
. A The accounting firm rendering the opinion is | 
* | Peat, Marwick, Mitchell and Company. | 
” | Q Did there come a time when I asked you to review 
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MR. GRUTMA!!: Objection. 


2 certain papers in order to determine your opinion of the | 
3 | correct capital balance of Charles Gross, Newburger, Loeb and | 
4 | Company, as of December 31, 1970? | 
5 | A Yes, you did.’ | 
6 | 2 What papers did you examine in that connection? | 
7 A I went to the offices of the Peat, Marwick, Mitchel} 
8 | and Company and looked through all the work papers of this | 
9 | audit and engazement relating to the statement on which you | 
10 | just showed me their opinion. : | 
11 | Q As a result of this examination, did you prepare a | 
12 | computation of your opinion of the true capital of Mr. Charles| 
is Gross, Newburger, Loeb and Company, as of December 31, i970? 
es | A ves. 
| 
15 | Q Did you prepare that in written form? | 
16 | A ves. 
- | Q I show you Defendant's Exhibit VVVV for identificat? 
18 : and ask you what that is. | 
19 A That is a copy of the results of my examination of | 
0 | those papers and my opinion with regard to them. | 
21 | Q In your opinion, based upon your examination of thob 
> | documents, was Charles Gross' capital account i: Newburger, 
a Loeb and Company on February 11, 1971? 
_ MR. SHAW: Objection. : 
25 | 
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i 
2 | THE COURT: You want the exhibits in evidence? 

Hi 

| j 
3 | MR. SHAW: Yes, your Honor. 

I | 
4 | MR. MANDEL: I offer it in evidence. 

5 | MR. SHAW: No, your Honor, the underlying document: . 

i | 
6 |, He is testifying based upon facts that are not in evidence. 

i 

7 | How ca: he be cross examined? 
oo THE COURT: Let me see. | 

| 
. ( Pause ) 

: = | 
a" _ MR. MANDEL: Gentlemen, the Peat, Marwick files | 
i | are subpoenaed. If you wish we can go back to this and spend 

! 

f | 
ay i two or three days on it. I suggest -- 

13 | MR. SHAW: Your Honor, we heard this -- 
” | THE COURT: These are papers that were prepared 
ig ! for the partnership by the accounting firm employed by the 

| 

| 
| partnership, is that right? | 

| \ 
_ ] MR. MANDEL: The Peat, Marwick papers, yes. 

’ \ MR. SHAW: He is talking about work papers. 

i} 

, ! MR. MANDEL: Work papers, yes. Excuse me, your | 
20 |! | 

! Honor, are you looking at -- 

7 : 
- THE COURT: I am looking at VVVV. | 
22 || | 

! MR. GRUTMAN: That is prepared for Mr. Mandel for 

| 

| litigation, Judge. | 
aA || | 

' THE COURT: I know. 

25 || 


MR. MANDEL: But the Peat, Marwick papers were 
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prepared by the partnership to underlie the year-end statement, 
and this gentleman examined all those schedules and has notes | 
on them and raises certain disagreements and has his own 
opinion. | 
MR. SHAW: I am merely saying that the schedule | 
without the underlying work papers is unintelligible. We have! 
no idea what in this mass of work papers he is relying upon. | 
Just as the financial statements were necessary to support | 
the statement of Mr. Gross' income during the years, we | 
think that the work papers are important for us to see. | 
THE COURT: Come up here. | 
(At the Bench) ? | 
THE COURT: You were prepared to stipulate to this 
man as little as ten minutes ago. I don't quite understand | 


the switch here, but in any event, these are documents that 


are available ai.d they started out as being the papers of an | 


D 


accounting firm employed by one of the parties to this action | 

for the purpose of preparing an accounting -- a balance sheet 

and a profit and loss statement, I assume -- 
MR. MANDEL: Which is in evidence. 


THE COURT: For one of the parties to this action. 


MR. MANDEL: Yes. 


THE COURT: I think given that I'm not going to get 


down into the niceties of bringing down Peat, Marwick and 


iechatlhacinsiiandtiaihaahdandinteiaanieaiiansadthtentaennateeeeee i iieniostartdinieaters — Sdcthetn sanetentnahtibietedstmsadietinemaadtediieamaacial ea 
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Mitchell and having somebody from them come and putting every- 
thing in, unless you want me to do it in any event I will 
enforce the subpoena tomorrow. I will take this man's testi- | 
mony now. I will enforce the subpoena tomorrow and I will boris 
all of that stuff in and you may -- 

MR. SHAW: That is fine, your Honor. 

MR. GRUTMAN: It is not fine with me. 

MR. SHAW: . I'm not saving anybody from Peat, aniladans 0 
must come testify as long $s the work papers are available. | 

THE COURT: I am zoing to enforce the subpoena and | 
get them there. 

MR. GRUTMAN: This is to waste time. 


THE COURT: I know, but it is Mr. Shaw who asked to 
| 


MR. GRUTMAN: Are you serious about that, Mr. Shaw? 


a suggestion? We never saw this. 

MR. SHAW: I have never seen it either, your 
Honor. 

MR. ROTHMAN: Mr. Brout testified saying he had 
only asked certain portions of Peat, Marwick's work papers and 
they didn't bring the work wears here at that time. 

THE COURT: I didn't raise that objection. 


MR. MANDEL: That's right, I didn't. And I don't 
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| THE COURT: I am dealing with this situation as 
best I can. 


| MR. SHAW: Do you have an extra copy of that 


exhibit? May I just look at it for a second. 


MR. MANDEL: I don't have it here. 


MR. SHAW: Is he going to testify to anything othe: | 
than this is his schedule? 


MR. MANDEL: I am going to let him give his opinior 


and these are his schedules and turn him over to you. 


MR. SHAW: What is the figure that he testifies 


MR. MANDEL: There it is. 
MR. SHAW: You know what it is -- 


MR. GRUTMAN: $337,921. 


MR. MANDEL: You have it in the answers to interro- 
gatories and you have all the differences -- 


i) t 


MR. GRUTMAN: This will go on forever. There are 


fifteen different items. 


! 


| MR. SHAW: I will let it go into evidence. 

| 
MR. GRUTMAN: What happens after that, Mr. Mandel? 

| 


MR. MANDEL: Ya cross examine the witness. 


{ 
| 
MR. GRUTMA‘i: Fine. That's the end of it. : 
| 


| 
| MR. SHAW: I'd like it understood he is not going 
| to testify with respect to other things he saw in the work pa pj 
i | 

! 
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| 


at least in direct examination. He is going to say this is t.2. 


opinion and put the chart in and give a fizure. 


| 


i 
THE COURT: I gather there may be some modest inqui, 


MR. maNDF* What are his differences with Peat, 


Marwick and what do they result from? 


THE COURT: I will let this go in. If you see any 


basis of striking out -- 

MR. GRUTMAN: I was just thinking of savinz 
some time -- 

THE COURT: I don't think what's soing to be asked 
is necessary. Mr. Shaw wants to put a reservation on me as 
the Court -- 

MR. GRUTMAN: I don't want ary reservations. Mr. 
Mandel, you will put this document in -- 

MR. MANDEL: I will ask him a few qnestions as to 
what discrepancies he found -- it will take me ten minutes. 

MR. GRUTMAIi: You mean you are going to take our 
cross examination away? 

MR. MANDEL: You mean you want to cross examine 
him? 

MR. GRUTMAN: Yes. 

(In open court) 


(Defendant's Exhibit VVVV received in evidence.) 


BY MR. MANDEL: 
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a Mr. Lautherbach, have I asked you to state the 


raumber which is your upinion of Charles Gross! proper capital 


} 


account? 
A At a certain date. | 
Q As of December 31, 19/9. | 
A Yes. I believe it to be $336,921 plus the value of 


certain warranties held for Mr. Gross by the company Newburger. 


Loeb and Company. 
3 What were those warranties? 


A 3094 warranties to purchase the common stock of 


| 
| 


Computer Soft Wire Systems, Inc., 1650 warranties to purchase 


the stock of Geon Industries, Inc., and 2578 werranties to 
purchase the stock of Host Enterprises, I:c. 

Q In your opinion, was Charles Gross' capital the 
same ci; February ll, 1972? 

LR. SHAW: Objection. But thus far I know the 
basis for his opinion as of December 31, 1970, but I don't 
believe there is any support in the record that he has any 
for, examined any records for the period almost six weeks 


later. 


THE COURT: I don't see any foundation on the prese'!, 


record for that. But let's see if one can be established. 
sustain that objection. 


Q Do you recall the last question, Mr. Lauterbach? 


| 
| 
i 


| 


& 
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2 | A Yes. 
: 
3 | Q In your opinion, was Mr. Gross' capital the same 
4 | on Pebruary 11, 19717 : | 
5 | MR. GRUTMAN: That is objected to. | 
| 


THE COURT: Before you get taere -- | 


Q What is the basis for your opinion as to his capita, 
: \ 


| 
| 

7 

8 | on February 11, 1971? | 
| 


THE COURT: No, overruled. You may answer. 


9 MK. GRUTMAN: That is objected to on the basis that 
10 | there is no foundation that he could have no basis for that. | 
ll _ MR. MANDEL: I withdraw that, your Honor. TI think | 
- | the contract itself will establish that. ! 
13 MR, GRUTMAN: Now, Judge -- : 
os MR. MANDEL: I withdraw the question. | 
1 : Q Can you explain briefly, Mr. Lauterbach, the | 
16 | differences which you took between the calculations of Mr. | 
ae | Gross! capital by Peat, Marwick as shown in their work ere 
as | ind in their final report, and in your opinion as stown in Ww 
e MR. SHAW: Your Honor, we permitted this to so in 
| = on the purpose of ein time but it seems to me that all ti a 
| a differences as I understand it are set forth and are ces ih a) 
| = | in the schedule which can be read to the jury and we can save — 
= | time this way. Unless there is another difference, then I . 
| - | object. | 
a 
| | 
i 


a =: & 8 
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A The computation of the capital account for Mr. Gros 


| 


at these dates is composed of three basic items. His capital 
account at the beginning of the year plus any contributions 
made by him plus interest and various adjustments, to which Ei 


am in agreement with the determination of Peat, Marwick and 


} 


| 
Mitchell. I might say the determination is made by the compar. 


The auditors' report said in effect they are in agreement with 
| 
it. The determination was not made by Peat, Marwick, Mitchell 


and Company. That figure is $897,603. 
Q Go on. 

! 

A From that there must be subtracted Mr. Gross' share 


of certain losses incurred by the partnership described as bac 
office losses with which determination I am in agreement | 
because Mr. Gross had previously agreed to that portion. 
That is $235,518. There must further be subtracted from 

Mr. Gross! share of the unrealized losses that the firm had 
on their exchange memberships. That number is determined by 


the firm and agreed to by Peat, Marwick, Mitchell and Company; 


js also agreed to by me. That is $103,528. The third item 


which must be subtracted is Mr. Gross' share of the 1970 
operating losses. I am in disagreement with the amount 
determined by the company and the other auditors. I fine the 
number to be $220,636. Or the total loss of the company as | 


31,551,709 as opposed to $3,017,078. Mr. Gross' share of the | 


a F&F & SS 
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loss inmy opinion should be $220,636. So that from his beginniy. 
capital account there should be subtracted a totai of $559,682 
which would leave him with a capital account of $337,921 on : 
December 31, 1970, plus the value of the three securities I | 
described. | 
MR. MANDEL: Your witness. | 
CROSS EXAMINATION : | 
BY MR. SHAW: : 
Q vr. Lauterbach, do I understand you correctly that 
there is just one way that you in essence disagree with Peat, 
Marwick in their computation of the capital account, end that | 
is that whereas they compute a certain f'gure as being Mr. 
Gross' share of the losses for the year 1970, you compute a 
different figure? | 
A No, there are two places. They omit from the 
calculation the value of the three securities I described. 
Q I'm sorry. Excluding the value of the securities. 
THE COURT: Mr. Lauterbach, did you give a figure | 
for (pat? 
THE WITNESS: No, I was ees to determine it at 
that given time. It was not a matter of the records I 
examined that I was unable to determine the value of those 
securities. | | 


c Excluding tne three securities, really they are thr 


se: S& & 
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warranties, aren't they? | 
A Warranties are securities, yes. | 
Q Excluding the warranties, is there basically one | 
area in which you disagree with Peat, Marwick? 
A ' Yes. : | 
Q And that is the issue of what portion of the 1970 | 
loss was Mr. Gross‘ share? | 
A No. That is not the area of disagreement. The | 
portion of the loss is in agreement. It is the total amount | 
oi the loss to which Mr. Gross' share or dicdencom must be | 
applied. | 
| e In other words, it is your view that after a cereedl 
period of time the losses that Mr. Gross must share stop, 
whereas Peat, Marwick is in disasreement with you? | 
A No, sir. That is not the difference. | 
Q Is your disagreement wich Peat, Marwick the fact | 
that you compute the loss for 1970 to be approximately a mi214p 
five, whereas Peat, Marwick computes the loss for 1970 to be 


| 
3 | 
apprexyinavely three million dollars? | 

A It is the loss in which Mr. Gross is to share. | 


g Is there any disagreement between you and Peat, | 
Marwick with respect to what the size si the loss of Newburger, 


Loeb for the year 1970 was? 


A Yes. j 


Rn & & SB 
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Q Is Peat, Marwick's view that the size of the loss, ! 


the amount of the loss, is approximately three million dollars' 


A Yes. I must -<- 


} 
} 


w And is your view -- just a second -- thet the sive | 


of the loss is approximately $1,500,000? 


f No, sir. 


Q What is your view as to what the loss of Newburger,| 


Loeb during the year 1970 was? 

A ; I did not attempt to determine that number. 

Q And is it your view that where Peat, Marwick 
concludes that the loss for the year 1970 was approximately 


three million dollars, that that is incorrect? 


f I did not attempt to compute the company's loss for 
1970. 
Q Is there any difference siven to the way Peat, | 


Marwick computes Mr. Gross' capital account and the way Peat, 
Marwick computed é11 the other partners' capital account in 
Exhibit 17 

A I did not pay specific attention 2s to how they 
computed other partners! capital accounts. 

Q Let me just get this clear: does the computation 
which you have made of Mr. Gross, according to you, correct 
capital account, have anythinz to do with the fact that Mr. 


Gross withdrew as a partr r somewhere in the year 1970 t “ors 


7 
’ . : ' j \ 
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2 | tne full year was out? | 
3 | A Yes, sir. 
4 | © Based upon that, is it your view that Mr. Gross -~ 
5 | only responsible for a portion of the loss for the vies 19702 | 
6 A Yes. | 
7 | Q In reaching your conclusion, did you rely upon | 
8 the worksheets of Peat, Marwick? | 
| 
9 | ; A In part, yes. | 
10 | Q In addition to the worksheets, did you rely upon the 
u | financial statement in front of you? : | | 
2 A ‘Ir part, yes. | 
sa | Q frd in reaching your conclusion, did you rely upon | 
ig conversations with Mr. Mandel and with Mr. Gross? | 
* A No, sir. | 
. | @ In reaching your conclusion, did you review any | 
y | agreement between Mr. Gross and the partners of Seghgceer, | 
as | Loeb? | 
” A Do you mean the partnership agreement? | 
| 
- Q Yes. 
_ A Yes, sir. 
- | Q In reaching your conclusion did you take into con- | 
a sideration a provision, if any, in the partnership agreement |, 
. | to the effect that even after a partner withdraws his 
5 | 


i capital shall remain at the risk of the business for a period { 
f 
i 
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twelve months after he has withdrawn? 


A Yes. 


| 


Q And was it your view that even though Mr. Gross had, 


withdrawn somewhere in the year 1970 as of the date of his 
withdrawal losses that might have been sustained could not 
be charged aaetnet him? 
: A Will you please repeat the question? 

MR. SHAW: Could I have ‘it read back? 

(Question read ) 

No, sir, that was not my nee 

™- reaching your conclusion, did you rely and did 
you accept the fact that even thouzh he had withdrawn, losses 
for a period of twelve months could be charged against and 
used to diminish his capital account? 


Yes. I believe that losses could have been used, 


Even losses after January 1, 1971? 
I do not believe so. 
Cc Well, the date of his withdrawal, do you know what . 
date that was? 
A I believe it ts in September, 1970. The effective 
date of his withdrawal. 
C So Mr. Gross would still be responsible and it cou" 


i 
’ 


be charzed azainst his capital account, losses until September 


fy 


i) 


21 
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of 1971, correct? ) 

A No, I did not understand that from the agreement | 
I reviewed. 

q If you understood that and if that were, in fact, 
the case, that for a period of twelve months after September, 
1970, Mr. Gross just as well as all of the other zgeneral 
partners of Newburger, Loeb were responsible for the losses, 
would your conclusion regarding the capital account as f 
December 31, 1970, be in any respect changed? 

MR. MANDEL: I object, your Honor, because this 
question is without foundation and contradicts the agreement. 
Their expert, Mr. Bruut, said very plainly what the agreement — 
says, bees losses are calculated on an allocation formula 


based on volume, to the end of the calendsr year. Your Honor ' 


| 


| 
MR. SHAW: Your Honor, there is a matter of pens 


probably remembers that. 


THE COURT: I do. 


tation of the agreement and I respectfully differ witn that. 
THE COURT: Which witness testified to that? 
MR. MANDEL: Mr. Brout, their expert accountant. 
THE COURT: I remembt:r that testimony. I will 
sustain the objection. 
gC Before reaching the conclusion that you did with 


respect to Mr. Gross' capital account, did you exclude any 


s © @ 
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losses that the partnership sustained or incurred subsequen* 
to September, 1970? 

A Yes. 

Q That was because he had withdrawn as of a certain 


date, correct? 


A lo. 

Q Why did you exclude the vaveue aehex September, | 
1970? | 

A ‘ Because of the documents that I examined and what 


I found in the docunents I exanined. | 


© Basically the partnership agreement? | 
A No. Not that dione, sir. | 
Q The work papers? | 
- The work papers of the accounting firm and the | 


work papers of Newburger, Loeb and Company which were given to, 
the accounti.s firm as part of their engagement. 
Q Did so: exclude any of those losses because of your, 
view that the bsses had not, in fact, occurred? | 
A No, sir. Not because they had not -- not because | 
they were not incurred. 
Q But you excluded the losses because in your opinior) 
they were not charceable against Mr. Gross! capital account? | 
A After reviewing the records of the company and | 


the company's statements. | 


18 


19 
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Q Is it correct that all of the areas of disagree- | 

ment between you and Peat, Marwick are reflected in Exhibit | 
wvv? | 
A Yes, sir. May I add one thing. These are not | 
disagreements betwee:, Peat, Marwick and myself. These are | 
disavreements between myself and the computation by the compan 
of what Mr. Gross' capital account was. | 


Q So just to make this clear, you are referring to 


a schedule attached to Exhibit VVVV called Exhibit C, correct? 


A May I see a copy of it, please? | 

(Pause) | 
A Yes. | 
Q And the schedule starts out with the caption | 


"Atlas Realty Settlement $411,655." | 
A Yes. | 
Q “You don't dispute that Newburger, Loeb had as a | 

loss $411,655 in relation to Atlas Realty Settlement, do you? 
A The explanation for that is on Schedule Ci, 


the next pa ze. 


Q You don't dispute there was a loss, do you? 
A I don't krow whether there was a loss or not. | 
Q But you say that it should not be charged against | 


Mr. Gross! capital account? | 


A Yes, sir. 


17 


18 
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Q 


here? 


Q 
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And that is true with respect to these fifteen item 


No, they are not all of the same nature. i 


In one way or another you say this is not a ioss 


or it is not something that should be charged against him? | 


A 


CROSS EXAMINATION 


BY MR. GRUTMAN: 


Se 
\ 


court? 


Mandel? 
A 


la 
~ 


“ 


Q 


Yes. : | 


Is this the first time you have ever testified nA | 


No, sir. | 


Have you ever testified before ontehalf of Mr. 


No, sir. | 
Have you had any connection with Mr. Gross? 
Yes, sir. 

For how long have you known Mr. Gross? 
Since approximately 1959 or '60. 


Then do I understand that in addition to being a 


partner in the Rainess account firm you were also in the 


Simonson, Peyser and Citrin accounting firm who were Mr. 


Gross! accountants for a good number of years? 


A 


Q 


Yes, sir. 


Are you familiar with the firm of Peat, Marwick, 
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y 4 Mitchell? | 
3 | A Familiar, to a reasonable degree, to some degree. | 
4 Q Have you ever had occasion to examine audited | 
5 ‘reports which they have prepared, before? | 
6 | A I have had occasion to examine reports that they 

| 

| 

| 


Have you ever disagreed with them before? 


9 : A Yes, sir. : | 
10 Q ee court? 

ll | A No, sir. | 
12 : C Before coming to tes.'fy today, did you discuss the! 
13 | substa:ice of your testimony with Mr. Mandel or Mr. Gross or | 
“ | anybody associated with them? | 
6 | A I: discussed what appears in these exhibits. They | 
16 | asked me questions, whether I could explain what it is that wae 
. | written here. ! 
8 ) Q Were you told anything concerning the testimony : 
19 | that had been given in this case by another accountart named | 
| sitan Brout acccunt firm of Brout and Company? | 
” A No, sir. | 
” | a) When you weat aver the work records of Peat, | 
” Marwick, do we understand correctly that all you reviewed as 
” | the azreement which Peat, Marwick ma”“< in ‘reaching the capital 
25 


| 
account of Mr. Gross by looking at the way 4n which they had | 


‘ 
\ treated Mr. Gross, ar not comparing dt with any of the other . 


a 
ae 
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partners? 

o I looked at all the work papers that Peat, Marwick 
had available relating to their engagement that led them to 
come to this opinion, which included original documents sub- 
mitted to them by Newburger, Loeb and Company - 

Q Did those documents that were made available to | 
you include the documents which showed how Peat, Marwick | 
in preparing the audited statement which they did likewise 


made the determination for all of the other partners of Newbur 


Loeb? | 


| 
| 


A They may have. I couldn't say for certain. I 
wasn't interested in the other partners. 

C So, therefore, you cannot tell us that in the compu 
tation which was made by Peat, Marwick and Mitchell of Mr. | 
Gross' capital account the treatment of Mr. Gross was in any | 
way discriminatory or different by way of an effort from 
what was applied to the computation of the capital accounts of 
all the other partners whose capital accounts were computed 
in that statement? 

A If I come to a conclusion that Mr. Gross' capital 
account 1s different from what they said it was, then someone 
else might likewise be different. 


Q But your opinin is that it would be different? 


A That's rizht. 


el/if/278 Lauterbach-Cross 


. 


A I don't know that. 


RQ 


Is there any indication inthe audit that chat was | 


done? . | 
A _I have no way of knowirgs chat. : 
Q Is there any indication by the company that that | 
was done? | 
A - I have no way of knowing that. | 
Q When you described that Mr. Gross' share of the | 


‘ 


warranvies were net taken into account, that assumed on | 
your part, as I understand it, and you were told, that he was | 


entitled to the warranties? 


& " Iwas given a copy of a document signed by another 
partner in the firm indicating that the warranties were the 
personal property of Mr. Gross. have a copy of the letter 
here and so I used, that in the calculatiors here but I didn't 


know what the value of the warranties was in dollars and 


cents. 
@ and as of that date you said you couldn't ascertain! 
a value? | 
A I made no effort to determine a value because the | 


Se aia ‘ ah? as 


documents that were given to me indicated that they | 
in kind were his property and so I didn't think the determina -| 


tion of value was pertinent. They just belonzsed to him as 


securities. 
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bringing an arbitration proceeding before the New York Stock 


Exchange against the partnership to vindicate the grievances 


A I received a summons and complaint from the corpora- 
tion -- let me finish, please. 

Q I haven't said savin: 

A I received a summons and complaint from the corpora- 
tion and I was advised by counsel that the proper place for | 
my claims was in response to the summons and complaint that I | 
received. I, therefore, never considered any other action. 

Q Lastly, I understand that the partnership return, | 
that is, the tax return, for 1970 was prepared by Milton Rindle: 
and Company based on the Peat Marwick financials, is that | 
correct? | | 

A That is my knowledge. He sent it to my eccountant. | 

Q You have told us yesterday that you received a tax 
refund in the amount cf $208,000? | 

A Approximately that amount. | 

Q Is the refund that you received from the United | 
States based -- | 

A And Ne’: York State. | 

Q -+ ane dew teow Seeee + 


A And New York City. 


Q -- based upon the tax return which was prepared by 
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2 Milton Rindler and Company using the figures prepared by | 
3 Peat, Marwick and Mitchell as to the losses that were a 
4 | to you? i 
5 A Yes. But, you see, Mr. Grutman -- : 
6 Q Thank you very much. | 
7 | A That is apparently an open question. That tax gaa 
8 , 4s still being examined -- : | | 
9 | MR. GRUTMAN: I move to strike everything after — : 
10 THE COURT: All right. Strike everything after | | 
il | "yes." | 
2 : Anything further? i 
13 MR. MANDEL: I have ore question. | 
14 | CROSS EXAMINATION : 
15 | BY MR. MANDEL: 
16 Q Will you explain about the use of the statem-nt for . 
0 | your tax return? Would you explain your answer to Mr. Grutman': 
18 || 1ast question, please? | 
19 | A Yes. We used the figures for the tax refund, the, 

figures as presented to us by the partnership tax Seturn, 2s 7 
21 basis for a claim for tax refund. At ieast so I understand. : 
- | I am not the accountant. However, that is still an open questic 
_ It is my knowledge that the Internal Revenue Department is | 
wm | 


R 


| 
planning to assess that Newburger Loeb partnership for the — 
| 


| 
| 1974 -- 


jg/1f/16 Gross-Recross 

MR. GURTMAN: One question, sir. 
RECROSS EXAMINATION 
BY MR. GRUTMAN: 

Q You are aware, are you not, that by using the 
figures for the losses attributable to you which Peat Marwick 
stated, the tax refund which you received was higher than 
would have been the tax refund that you would have received 
had the figures of the losses chargeable to you as testified 
to yesterday by Mr. Lauterbach had been used. Are you aware 
of that? 

A I am aware of the fact that -- 

Q Thank you. 

A -- that when and -- I didn't say I am aware of that 
fact. I said I am aware of the fact that when and if the 


determination is made, I might owe some money. 


i 


Q You filed the tax return, and signed it, on which the 


return is based. 
THE COURT: Yes. 


A On the basis of the best informetion avzilable at 


| that time. 


THE COURT: Anything further? 


MR. GRUTMAN: No. 


MR. MANDEL: Nothing further. 


(Witness excused) 


13 
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MR. MANDEL: We nave some deposition cestimony and 
we have some documents to offer and then we will conclude our 
case. I apologize. I have to read depositions, but there is 
no other way to put some of this evidence in. 

First Berkowitz. 

Then Kayne and Muh a.d Newburger and some frea 
Sloane. 

Page 90, line 4 to page 91, line 1): 

"NR. MANDEL: Would you mark these as Defendant's 
Exhibits 21, 22, 23 and 24 for identification and can we 
stipulate that the four exhibits are in evidence now as the 
letters to and from Rafkind, which are Defendant's AAAA 
through DDDD. 

"Q Now, Mr. Berkowitz, I would like to refer 
to Exhibits 21 thr ough 24 collectively as the Rafkind corres- 
pondence for shorthand. 

ih Certainly. 

"Q Now, Mr. Berkowitz, I would like to refer 
to Exhibits 21 through 24 collectively as the Rafkind corres- 
pondence, for shorthand. 

"A Certainly. 


"Q I take it that you signed and dictated the 


' letters that are marked Exhibits 24 and 22, is that correct? 


"A: That's correct. 


EASE ERM tr = ae 
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"Q Did you take the action embodied in your 


letters on your own initiative and responsibility or pur’ <:° 


to instructions? 


{ 


"A In my capacity as general counsel I did then 


on my own. 

"Q You did not consult with the client in any 
way? is that “hat you are telling me? 

-_ 'I believe that I may have had a .iseussion 


with Rebert Newburger. 


a And what was the naturs cf t>at Ciscussion? 


"MR. CuiB: Objected to. : 

*o No you want to let your answe. st*®r or.) 
you want to change your answer thit yc. cid thie ~° your own 
responsibility as counsel to the corporation? : 

"A ‘The answer is I indics.ed to Mr. Neuburger 
the manner in which I would answer the letter. 

"MR. GELB: He can't explore the conversation any 
further without treading on the privilege." 

MR. GRUTMAN: I object to the colloquy. 

MR. MANDEL: I think that is part of it, especially 
since no privilege existed. 

MR. SHAW: Objection, your Honor. 

MR. GRUTMAN: I object to Mr. Mandel's statement. 


MR. MANDEL: The reason -- 


| 


| 
| 


| 
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THE COURT: Hold on a minute now. 


3 MR. MANDEL: All right. Next is Muh. | 
THE COURT: Hold on a minute. 
MR. SHAW: Are you finished? | 


MR. MANDEL: Yes. 


( Pause ) 
THE COURT: I don't see what the problem is, Mr. 
2 | Grutman. 
| MR. GRUTMAN: My objection is to Mr. Mandel's 
‘siceeeenacian of what he believes the colloquy is. No 
12 | privilege has been asserted before this court. It is not 


i 


13 |: necessary to read the comments of lawyers, which are not the 


14 testimony. ) 
15 THE COURT: I see. All right. Go on to another , 
16 deposition. | 
M MR. MANDEL: Deposition of Robert Muh, taken on ) 


18 | January 20, 1972. Page 141, line 22. 
19 ; THE COURT: So the record is clear, Mr. Berkowitz's 
| deposition was taken on December 22, 1971, I see. 


21 |) MR. MANDEL: That's correct. 
| 


- : THE COURT: And he was under oath. And dir. Muh's 

hi 
3 | deposition was taken, this section, On January 20, 1972, 

| i 
4 |! 


i and he was under oath at that time as well. 


MR. MANDEL: Yes. 


1 | jg/if/20 
D THE COURT: Very good. Go ahead. | 
3 | MR. MANDEL: Page 141, line 22 to 145, line 17: | 
4 | "Q Okay. I want to ask you for the contents ) 
5 ! of the insight you received. Does the name Rakind mean | 
i 
6 anything to you? | 
7 | "A I believe it is a member firm. | | 
by | "Q Yes. Were you aware that at cne time | 
9 | Mr. Gross was negotiating for employment with Rafkind and | 
10 Company? | 
ll "5 I was aware that sometime within the past | 
2 : year, I believe some form from the exchange was sent to our 
& | fem and referred to Mr. Gross and the Rafkind firm. I don't , 
M4 know whether that was for employment, partnership or what oun 
. | capacity. - | | 
is : "9 And did you oheckstoete in any decision 
¥ Ec connection with responding to that communication? | 
” "A To the extent that Mr. Berkowitz, who was) | 
ad | house counsel, was responsible for all such requests, he read ! 
® | te me. 
" . "MR. GELB" -- who is a member of Finley Kumble, actin: 
1 | as attorney at that time for Mr. Muh -- "All right. Stop. | 
" : "Q I am not asking you to tell me what you “si 
. to Berkowitz or what Berkowitz said to you. I am merely ask- 
25 } 


ing you whether, first, you participated, whether you made a 
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| ‘decision. 


3 | “* As ar officer, I had the opportunity, I | 


suppose, to change the decision made by Mr. Berkowit7, and 


I didn't. So to that extent I approved it. Because the 


matter was handled by Mr. Berkowitz. 


"6 He made the decision, as far as you were 


concerned? 


9 "A Right, subject to having shown them to me | 
10 and, Iybelicve, Mr. Risher. | 
i | "Q Did you and Risher approve whatever it was | 
" that Berkowitz did? i 
- | "A We didn't disapprove of what he did." | 
ut Colloquy of counsel, which I skip. | 
15 | "HE WITNESS: I am referring to a specific letver : 
. that Mr. Berkowitz showed me.” | 
"| MR. MANDEL: : 
18 tg. | Yes. I show you Defendant's Exhibit 21 for | 
44 | Adentification and ask whether you have seen that before." | 
” | 21 is A and it is the first letter from | 
* Rafkind to Newburger, Loeb and Company, which is addressed to | 
" Mr. Robert L. Newburger and which requests clearance for 
. | Gross to be employed by Rafkind. | 
. That was shown to Mr. Muh. 
95 


"T ask you whether you have seen that before). 


PESTA Sa re ae 
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19 
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jg/ls/ee 
"sh Yes. 
"9g When did you see that? 
"a When it was shown to me by Mr. Berkowitz, 


probably in February of '7l. 


wh Did you see this before Mr. Berkowitz 
responded? 

"* No, I don't believe I did. 

"9 Do you think he showed it tc you after he 
responded? 

"s When you say 'responded,' I don't believe 


he had mailed the response. But Mr. Berkowitz received that 
letter, apparently, the way it is addressed, from Mr. Robert 
Neuburger, drew up the answer and then, prior to submitting 
tie answer, showed it to me. 


“9 I show you Defendant's Exhibit 22. Do 


' you recognize that?" 


And may we stipulate that 22 is BEBs, which 
is the response signed by Berkowitz on January 26, 1971. May 
we have that stipulated? 

MR. GLATZER: Yes. 

MR. MANDEL: Mr. Grutman, all counsel, can we have 
it stipulated? 


MR. GRUTMAN: Yes. 


MR. SHAW: I have no idea what the document is, your 


NN ——————eEEeEeEeEeEeEeEeEeEOEOE 


| 


10 


11 
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Honor. | 
MR. GRUTMAN: This is the request -- 7 | 
MR. SHAW: I assume there is no problem. | 
MR. GRUTMAN: This isthe request for employment | 
as a registered representative. | 
MR. MANDEL: This is the response. | 
And I will not read that to the jury again at this | 
time. | 
"Q "= show you Defendant's Exhibit 22. Do you | 


recognize tnat? | 


A Yes. | 
"¢ What is it? | 
"4 It is the reply that Mr. Berkowitr sent 


to Mr. Rafkind with regard to the letter you showed me a | 


' month ago. | 


"Q Did you authorize Mr. Berkowitz to send that! 


| 
response to Rafkind?” : | 


Colloquy and no answer. | 
| 
"Q Did you authorize him to send that letter?" | 


Colloquy and no answer. | 


"Q Did you see Exhibit 22 before it was mailed? 


", I believe so. | 
"Q And you are refusing to answer my question 


as to whether you authorized Exhibit 22 to be mailed?" 


ETM LOE IER A A 3 ot 


18 


19 
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| 


| 


| 
! 
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MR. SHAW: I have an objection, your Honor. 

THE COURT: Yes. If there is no answer to that, 
I don't see any point in reading that, Mr. Mandel. Strike 
that out. 

MR. MANDEL: All right. 

THE COURT: The jury will disregard it. 

MR. MANDEL: I now go, still with Muh, to page 91, 
line 16. I am going to ;age 96, line 7: 

"A ‘fhe only" -- 


MR. GRUTMAN: Where is the question? 


MR. MANDEL: I think the answer will stand by itself:' 


If you wish, I'll read the question. 
MR. GRUTMAN: Please do. 
MR. MANDEL: 


"Q Were there any other letters or documents 


| or ancillary agreements signed on December 30th from February 


ra The only other specific documents that I 


can recall, as I say, there may be others that I just wasn't 


* aware of, was an opinion of counsel. 


"6 Which counsel rendered an opinion? 
oh Finley Kumble. 
"9 Do you have a copy of that?" 


Let the record show that Mr. Gelb produced a copy 


18 


19 
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and pointed out that the opinion letter was dated February Aas 


1971, rather than December 30th. 

And may we stipule*%e that that document marked as 
Exhibit 30 on the deposition is the Finley Kumble E, the 
opinion letter signed by Mr. Persky on the night of February 
11th. 

MR. AOTHMAN: It is also marked P43. 

) _ MR. GRUTMAN: I am willing to stipulate to that, 
your Honor, providing Mr. Mandel will stipulate that a copy 
of the opinion letter was sent to Mr. Mandel in February of 
1971 by Mr. Per |. 

MR. MANLEL: That is untrue. I won't so stipulate. 

THE COURT: And does that nullify your earlier -- 

MR. GRUTMAN: No, your Honor. I will stipulate to 
the truth of the fact that Mr. Persky's opinion letter of 
February 11, 1971, is the document referred to and I'll deal 
with the other problem later. 

THE COURT: Very well. 


MR. MANDEL: 


"Q Do you recall any discussions concerning Mr. 


Persky's opinion letter, Exhibit 30 for identification? 
"A There was discussion, not ofhis opinion 
letter but of the opinion letter in general. 


si What was the nature of the discussion?" 


‘' 


ye 


ah el 


ar 


3 


1 


| behalf of the partnership, is that correct?" 


if 
i 
t 
\ 
t 
| 
i 
! 
| 
{ 
| 
' 


an opinion letter. I never got concerned with what it was 


f 
{ 
' 
| 
| 


| 
| Just, frankly, a legal formality and. they were going to issue 


'specifically addressing. And, as I say, when they surprised 


A 29 * 
431 | 
je/1f /26 
I'm sxipping colloquy. | 
"A Just prior to the date of the opinion | 
letter, that tht opinion letter was Supposed to be signed when | 
we were informed by, I believe it was Mr. Freund of the | 
Rosenman firm, that they wouldn't issue such an cpinion letter, 
It had been our understanding throughout the negotiations, | 
discussions and so forth that just in the normal course of | 


everics they had agreed they would issue such a letter and | 


| a& the very last minute, for reasons that they didn't explain | 


to me or to anyone else that I know of, they didn't issue such | 


a letter. That was the basis for the 3scussion at all ard | 


the letter was then issued by Mr. Persky. | 


"Q Now, the Rosenman firm represented whom? | 

"A The general partnership and several of the | 
individuals. | 

"¢ And it had been all along the understanding 


that the Rosenman firm would issue its opinion that the 


partners who signed had the power to make this agreement on 


Skipping colloquy. 


"fA I don't know I had always assumed it was 


A Z576 
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| 
| 
1 | 
| 
2 | "everyone at the very last moment by saying they wouldn't 
3 | write such an opinion letter, it was written by another firm. | 
4 "Q That was Mr. Burak who said that, was it | 
i| : i 
5 not? | 
i : 
6 } "A - I belteve so. | 
7 *¢ Were you present when he said that? | 
8 | "n I think so. 
9 "Q Now, in fact, he said that he couldn't | 


10 | issue such a letter, did he not? | 
11 | et Whether he said he couldn't or wouldn't, I | 


2 |! don't recall. | 


13 i "9 You don't recall? Do you recall whether he | 
14 said that after research it was his opinion that under Seetton | 
16 | 98 of the partnership law this couldn't be done without the | 
16 consent of all the limited partners?" : , 
7 | Skipping colloquy. | 
18 "Ss To me, he didn't express that lega: opinion | 
1g to me. : | 
20 "Q Did you hear him say anything like that? | 
21 "A No, I didn't. | 
22 | "9 So, as far as you know, it was just, and | 
3 you didn't hear why he wouldn't do it and you never asked any | 
i} 
- body, is thav correct? 
~— 


2 That's correct. I wasn't particularly con- 


jz/if/28 
"cerned. I didn't see any reason to be. I asked counsel 
what the implications were. 
"Q What counsel? 
"A My counsel. 
2 Mr. Persky? 
"A Correct. 
"9 Did you ask Mr. Persky to issue sucr a 
| letter instead of the Rosenman firm? 
"A I personally tans, though I am pretty 
sure somebody from the corporation did. 
*G Did you hear anybody ask Mr. Persky to tiead 
such a letter?" | 
| Colloquy skipped. | 


"A I have to only assume it took place. I 
| 


' didn't hear it. 
| 


"Q Now, before February llth, had anybody ever 


f said in your. presence that this agreement couldn't be legally 


who made the agreement couldn't legally do so, binding the 


| 
7 | 
| made, that is, that the junior partners and the Limited TT 


| partnesship over the opposition or without the consent of : 
Mr. Gross or without the consent of all the limited partners? : 

"A I believe you once told me that. | 
"Q Phillip Mandel told you that? : 
"s Yes. | 


jg/if/eg 


"Q Once or more than once? 


"A Once specifically, as I recall, one meeting 


You may have stated it several times at that meeting. 


when? 


your office, as to the exact date. 


"Q You referred to a meeting that took place 


A I will ask for your assistance. It was at 


"Q A meeting, the one meeting at the office 


of Golden, Wienshienk & Mandel? 


et Correct." 


MR. SHAW: Could the record indicate that that was 


a reading from the deposition taken on January 21, 19727 


began. 


THE COURT: I thought we announced that before we 
MR. SHAW: I thought it hadn't been. 
THE COURT: I saw to it that it was. 


MR. MANDEL: I go to page 126, line 17 of the Muh 


deposition of the same day. 


MR. GRUTMAN: How far are you going? 
MR. MANDEL: To 131, line 9: 


"9 Now, I asked you yesterday whether there 


! 
| 


| 
| 
| 


| 


had been discussions about what would be done with the SEpSSet 


of Gross and Donoghue and Bleich and you didn't seem to remember 


, such discussions, is that right? 
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"A Correct. 

"Q And we will try again to refresh your 
recollection a little bit. Did you ee have a gascoiuton 
with anybody about what would be the corporation's obligation, 
if any, to screen Donoghue if the deal went through without | 
her consent? : 

ie Probably so. I don't remember specific | 
conversations. I remember Jeanne and Mabel, we had thought 
until very close to signing, would go along. 

"With respect to the two ladies, and | 
meaning them no harm, it was not 2 major subject of a 
in issue at that point in time because we were still oaiksdcsaad 
devoting a hundred plus percentage of our eneigy to getting 


| 


the firms profitable again. Obviously the question must have 
| 


come up and we must have, as businessmen, realized that there 


would be some questions as to the status of these individuals. 


But there was no firm decisions made one way or the other and 


no plan or anything elselaid out. This is what we will do with 
| 


the corporation with reference to Mabel and Jeanne. 


a Do you recall what the capital of Mabel 


a I believe they were both limited partners 


| 
was? | 
of $75,000 each. That is the figure that seems to stick in 

| 


my mind. | 


stated assets and liability which was certainly the vast 


| 4322 

i} | 
1 | jg/1t/31 : 
2 | "Q And do you recall that you took over all the 
3 | tndebteidanes the corporation assumed, all the indebtedness of : 
4 the partnership, did it not? | 
5 "A Not all, no. It was és teen of | 
| 

I 


7 | majority of them. 


ol "Q Did the corporation assume any liabilities 


| 
9 || for Mabel's capital?" 


10 | MR. GRUTMAN: Read the answer. : 
li | MR. MANDEL: There was colloquy of counsel. I ag 
= the answer is: | 
" "I assume, if it did, it is in the | 
“e | documents, Mr. Mandel. | 
% 9 You don't know? | 
16 "4 ‘I don't know how to answer that question. : 
7 If you were assuming that there is a liability, probably yes. : 
» | i, Well, what I'm really trying to find out, | 
” the two ladies together constituted $150,000 item. | 
as "A That's correct. | 
- “a On the books. You were aware without any : 
“ question that on the books of the partnership they had a : 
s $150,000 capital between them. | 
4 ") That they had contributed $150,000, definite) 
25 


if so. 3 | 


? * hOee 


1 Je/1t/32 | 
2 "Q And you were aware in the end that they | 
i) 
3 didn't consent to the transactions between the partnership 
4 and the corporation. | 
5 "h Definitely so. | 
6 "Q And I'm just asking you to tell m- whether 
7 that $150,000 item was ever the subject of discussion between | 
8 you and anybody else. | 
9 ie. As I stated, I am sure I discussed it with | 
10 | Mr. Risher, probably with some other people. | 
11 i * | All right. Can you recall anything at all | 
a about such discussion?" | 
13 ‘Colloquy. | 
14 ig I certainly did discuss it with counsel. 
15 "9 Which counsel? 
16 “a. The corporation's counsel. 
ae "9 Mr. Persky? | 
18 ' cA Probably, yes. . « 
ig "g Before the deal was made or after? 
29 a Now remember, it was not until the very 
+ _ end that we knew for a fact tnat Jeanne and Mabel were not going 
o } to sign. : 
2 "Q Before February llth or after? | 
- oA Was the question did I discuss it before or, 
25 


i 
' did I know? | 


| 
| 
| 


je/1f/33 
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"Q With Persky, before Februery 1lth or after 


February llth. 


Honor. 


ie Probably before. 
"Cuestion" -- 


MR. GRUTMAN: I object to the next question, your 


THE COURT: Where are we? 

MR. GRUTMAN: Line 25 on page 129. 

THE COURT: I'11 sustain the objection. 
MR. MANDEL: All right. 

I skip to page 130, line 5. 


MR. GRUTMAN: I object to the question. Line 5,- 


your Honor, relates to a question in its form which you have 


sustained 


out that clause that begins “as" at the end of the first line. 


Persky in 


an objection to. 


THE COURT: I'll permit tne question if you take 


MR. MANDEL: All right. 


"9 Now, did you have these discussions with 
the presence of anybody else? 

ie Quite possibly Mr. Risher, my partner. 
"9 Anybody else? 

"A Since I obviously don't recall specific 


conversations, I just have to say I don't remember discussing 


it in front of anybody else. 


= B Ss 


x 
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"Q Now, you don't recall whether you had a | 
private conversation with Risher about this? | 
"A I may have. Obviously I spoke with Mr. | 
Risher, Mr. Berkowitz late in the negotiations, Mr. Kayne | 
about the entire firm, about many, many subjects of interes. | 


to the firm, and I certainly can't say that I didn't discuss | 


this. | 
"Q But you don't remember any such discussion? | 
"A No. | 
"Q Did there ever come a time when you met with 


Risher and the other officers of the corporation to maxe a 
| 
decision as to what to do about Mabel and Jeanne? 


a A specific meeting for that purpose, no. 
"Q Did you ever -- forget a specific meeting 


| 
for the purpose. Did you ever have a meeting at which a decis?: 


| 
| 


was made about them? 


"Bh With counsel, yes. 

| 
"Q None without counsel? 
ae A decision involving those people is one 


that I felt had to be done only in discussion with counsel." 
Now I go to page 145, line 22, and I am going to boas 

147, line 12: | 
"Q Have you had any discussions with Mr. Kayne 


about proceedings between him and Mr. Gross in California? 


jie hea 7 
ig/1f£/3 + 4026 
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vA Yes. 


"Q What was the nature of those discussions, 


when did they take place, first? 


5 "A I think we probably discussed it two or 
6 | three times cnd I guess it was within the last six or eight | 
7 || months. Mr. Kayne would complain to me about the high cost | 
. of the legal fees that were involved. | 
4 "Q Did you have any other discussions with ie. | 
ad | Kayne about his proceedings with Mr. Gross in California? | 
i | "A He informed me thet there had been a euling | 
| 


2 | about a jurisdiction and that it had been, I don't even 
5 | 
13 | Know the details, I haven't followed it closely, but there -had — 


14 | been some ruling about the jurisdiction of the case that had 


15 been ruled in Mr. Gross' favor. But I have not been involved 
16 in any departments, I have not read the papers in the suit or 
" anything. | 
Ig *) Did you know what Mr. Kayne's action cnncaue 
# Gross in California was about? | 
20 | I think so, but I'm not sure. | 
i 
a "@ What is your understanding? | 
| \ 
7 vA My understanding was that it concerned the 
" original inducement of Mr. Kayne and, I believe, Mr. Sloane | 
ma | 


' to invest in the partnership in early 1970, and there was some 


| question on their part on whether or not they had been given 


A 2587 
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2 | "the facts at the time of their investment. | 
3 | "Q Has Kayne ever discussed with you the | 
4 | possibility that if Gross did something wrong he had a claim : 
5 against the partnership for which the corporation would be ) 
6 liable? 
7 "A NO. | 

i 
8 | "a That has not been discussed? ! 
9 | "A That has not been discussed. , 
10 i "0 Now, did Kayne ever discuss with you the | 


il | desirability of his bringing action against Gross in Californi- 
nee | 
12 || pefore he did it? 

1 
” "A He informed me that he was going to do it. 


| 


| But I really had no knowledge of any of those activities, and 


15 i so I didn't at all participate in his decision to sue." 


16 MR. GRUTMAN: I would like to read, your Honor. 

7 MR. GLATZER: I would like to read the next four | 
8 | lines from where Mr. Mandel stopped. | 
a THE COURT: Go ahead. | 
2 MR. GLATZER: Page 147. If you don't mind, I , 
_ would like to go back over the previous question that you weak 
= and then pick up the next question end answer. | 
2 THE COURT: Go ahead. : 
si MR. GLATZER: : 
25 


"Q Did Kayne ever discuss with you the 


> 


A 
1 je/1£/37 ‘4 4638 


"desirability of his bringing action against Gross in Californi: 
| 


we He informed me that he was going to do it, | 
but I really had no knowledge of any of those activities and 


| 
| 
| before he did? 
| 


6 so I didn't at all participate in his decision to sue. | 
U | "Q It was not of concern to you as an officer : 
° | of the corporation, as a stockholder? . 
’ | "kh It was a concern only because Fred Kayne : | 
10 is a personal friend but certainly not from a business stand- ) 
i 
u point." 
i MR. GRUTMAN: Your Honor, I should like to read mae 


“| page 131 following where Mr. Mandel left off at line 8: beginn: 
- | 


at line g. 


5 | "Q Now, was the same thing true about Gros3? 
16 "s To a lesser extent. : 
" "Q What do you mean by that? 
” "i. I don't remember the date that you or someory 
" ; first informed us that Mr. Gross was not going to sign the | 
! 
ode, agreement, but it was conveyed to the group of us at the time : 
“ae that it was felt that not only would he not be a signer to | 
es : the agreement but that he had certain privileges, having resigne 
” from the partnership, that gave him rights. And I don't want | 
24 


to go into the legal side of it, but in effect it gave him the 
| 
' right to put in superior, in his claim, if he had any, to certai 


| * Spits : 


| Jg/1f/38 
2 "other people. As a businessman, there was, very honestly, no | 


3 | doubt in my mind that this couldn't be the case, because 4 ge 


4 in fact, by resigning in October or November as a general | 
5 | partner he had found 4 technique to free whatever capital he 
6 may or may not have in the firm, I as a consultant to the | 
7 partnership. would have had to recommend to every general l 
8 | partner resign, that all of them take out the limited capital | 
° | that was remaining in the firm and to hell with the subordinated 


| lenders and limited partners. 


| 


ij "So, becat.se from the business standpoint I felt | 
1 there was absolutely no validity to the position that I was 


i | told Mr. Gross was taking, that is, that by resigning he was | 


i | entitled to cash, I just never got overly concerned with the 
15 | question of how do we treat Mr. Gross' position. I viewed him, 
i | 
\| 
* ' as a general partner, entitled to the same treatment as auuaage 
" | partners in the firm, and from the business standpoint I felt | 
° it was very clear-cut. Otherwise, the whole concept of | 
. i what a partnership is, that general partners taking liability 
" | pefore the limited pa.tners and subordinated lenders would have 
ai | been totally abrogated. 
H "So, from a business standpoint it was very clear 
3 | 
in my mind. 
| 
24 
"Now, I've not studied that prtnership agreement from 
| | 
25 it 


| a legal standpoint. You may ‘ell me it says something other 
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"than that. 


mind that just resigning from a technically bankrupt 


A s254089 


But, as a businessman, there was no doubt in my 


organization does not, should not provide you with a method 


for taking thuse remaining funds of a firm out ahead of other 


people who have a senior claim. So from the very beginning 


of my knowledge of Mr. Gross' position, Ms stated position, 


| 


I felt that it really was a claim without merit from a bugines¢ 


standpoint." 
MR. 
THE 
MR. 

testimony. 
THE 
MR. 
MR. 
THE 
MR. 

page 37, line 
"Q 


MANDEL: I would like to go on. 
COURT: Anybody else? 


GLATZER: One additional portion of Mr. Muh's 


COURT: Go ahead. 

GLATZER: Reading -- 

MANDEL: Why not let me continue from where --~- 
COURT: No. Let's get the cross examination. 

GLATZER: Reading at page 36, line 19 through 

6: 


Did you do anything at all to investigate 


whether Mr. Gross had any rights in connection with the Geon 


warranties?" 


MR. 


MANDEL: One moment, please. I am objecting to 


that on the ground that I am entitled to use any part of an 


adversary's deposition. The adversaries are not entitled to 


= ££ @ 


A 2591 | 
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use any part of that deposition except as relates to or ex- 


plains something which I have read. 


| 
MR. MANDEL: I go to page 133, line 5. I am picking 


| 


THE COURT: Objection sustained. 


up where Mr. Grutman left off. 
"9 Let's put aside for the moment the 
question of whether Mr. Gross' claim had any priority over 


anybody else's. He had a capital position. 


"A That's correct. 

"Q You were aware of that. | 
"2 Oh, yes. | 
"Q And you were aware before December 30th | 


| 
that he wouldn't consent to the cransaction that was being made. 


"A That's correct. 


| 
"¢ And I think you were aware that his capital 


' gouldn't be wiped ovt by that transaction. 


“; Probably so, yes." 
I'll stop at that point. 


MR. GRUTMAN: Then I'll read what follows where Mr. 


| Mandel left off. 


. December 30tn, I am starting, that you had any discussion 


The following question by Mr. Mandel: 


"Q So I'm asking you now whether, before 


' with anybody concerning what would or could or should be done 


A 2552 
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"apout Mr. Gross' capital if the deal were made. 


| 
| 
"A Again, not referring to any specific 
4 conversation, and I'm no really sure if it was before or | 
5 | after December 30th, but *round that period of time it had os 
6 | the feeling of a number of us in the corporation that Mr. 
: Gross would be entitled to receive preferred stock on the same ; 
' | basis as other general partners who also had positive capital | 
, : sceboteon: As I mentioned earlier, I guess yesterday, there , 
- had been a position taken by counsel for some of the limited , 
i partners, that it was their feeling that tami was sufficient , 
= offsets or whatever the legal term is on behalf of the enti | 

* ! partners that perhaps Mr. Gross shouldn't receive anything — | 
“ because these offsets would have reduced his capital cankehein: 
ad | My recollection is that in the interest. of harmony | 
» | and the saving of great legal expenses down the road, these 
. people would have agreed to give Mr. Gross the same treatmeit | 
" the other general partners received.” | 

i 
- Nothing further. | 
~ | THE COURT: Anything further? | 
ss | MR. MANDEL: That finishes Muh. | 
” MR. SHAW: Your Honor, there is one additional ee 
. that I would like to read. Page 135, line 23: | 
. | "Q So you feel he is entitled to preferred | 
25 | ! 


| Stock in an amount equal to his proper capital balance as 


jg/it/4e 


i es 
2 "determined by accurate audit? | 
3 | "A Correct. 
a "Q With all ontroversial questions determined : 

i 
3 one way or another? 
8 | ee Absolutely. | 
7 "9 Now, did you ever hear" -- | 
8 MR. MANDEL: Just a moment, please. ! 
9 | | THE COURT: Same objection as before? : 
10 MR. MANDEL: Yes. | 
i THE COURT: Yes. Sustained. | 
12 MR. SHAW: All right. Stop right here. , 
18 MR. MANDEL: Next is Kayne. | 
14 ; Page 102, line 13, deposition of Kayne. This is in | 


5 | 
4 ' three volumes, your Honor, and we are in the first. This is 


16 t a deposition taken on January 29, 1974. And the witness was 


sworn. 
18 te Did there come a time when you made a formal 
- ! statement to Newburger, Loeb and Company to the effect that you 
a : had been induced to join the firm, their firm, by ieee 
= tions and concealment of information? | 
2 i "A Yes. There was a time that I read a peace 
= list of remarks, I believe, to the executive committee of 


| Newburger Loeb. 


"Q What was the approximate date or the exact 


je/it/43 
"date of that? 
I believe it was August 24, 1970. 
Were minutes taken of that meeting? 
I believe so. 
Can you produce them? 


I don't have them. I don't know where | 


they are. 


| 
| 
| 
9 | "9 Have they been made an exhibit in the 
| 


10 || arbitration? 

11 I | No. | 

12 "Q Would you tell me everything that you know | 
| 


13 about whatever record was made of the prepared remarks or the 


14 minutes of the meeting? 7 | 
18 | "A I think there were minutes taken. I don't | 
16 know where they are. | 
W "¢@ You had certain prepared rema-i2? | 
wb "A Yes. ! 
19 io Does that mean that you wrote out something | 
sig | in longhand? | 
- | "A I think the form of it was dictated and isis 
i 
° typed. | 
of "Q To whom did you dictate it? | 
. | 
1 a I don't recall. 
- \ "6 Who typed it? 
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"A Probably a secretary. I on't recall which| 
secretary it was. | 
“e Was it in the New York office of Newburger, | 
Loeb and Company? | 
“A It was either in the office of Newburger, | 
Loeb and Company in New York or it was in the office of Finley | 
Kumble law firm. | 
"Q I think I may hae leaped to an assumption | 
in my prior question that you dictated the prepared remarks. | 
Was that an assumption on my part correct or incorrect? | 
"A No. I think it was correct. I did dictate | 
the prepared remarks and they were typed and then I believe | 
I had the lawyer for the corporation, that is, special counsel | 
to the corporation, review the remarks prior to my making | 
them. | 
"¢ Do you happen to recall the name of that 
person? | 
"A I was working with two people at the time, | 
Robert Persky and Mike Bamberger. It was either one or both 
of them. I think it was Mike Bamberger. 
ad» Is Mr. Bamberger connected with Finley | 

Kumble ? 
wh I believe he is still a partner." 


Skipping colloquy. : | 


a. Fs 2 8 
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°G Was Mr. Persky your attorney in August of 
1970? 

"A My personal attorney? 

"a Yes. 

"A No. 

"Q Was Mr. Bamberger your personal attorney 
in 1970? 

"A No. 

hi Was Finley Kumble or any of its partners 


your personal attorney in August of 1970? 

"A No. 

"@ Was Mr. Persky the attorney of the 
partnership in August of 1970? 

"A I believe the Finley Kumble law firm was 
retained as special counsel as a neutral outside party that 
has no affiliation with the corporation before that time. 

"9 You mean the partnership? 

oh The partnership before that time, but I 
don't know when that status was changed. I don't really know 
the difference between special counsel and counsel for the 
corporation in terms of legal language. 


"Go Question" -- 


MR. GRUTMAN: There is an objection to the next quest 


THE COURT: I don't have a transcript so you had 


i 


! 
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better let me have a look at it. 
MR. GRUTMAN: The objection was placed on the 
record at that time. 
TH= COURT: Unive are we? Page 106, line what? 
MR. GRUTMAN: The objection was interposed to the 
i question at line 20. 
( Pause ) 
MR. MANDEL: I believe all the rest of that is 
appropriate because there is no basis for the objection. 
THE COURT: Let's see, Mr. Mandel. Let's not make 
| any comments, please. 
MR. MANDEL: All right. 
( Pause ) 


THE COURT: Mr. Mandel, I take it that you want to 


\ get down to the substance that is set forth in lines 9 through | 


| ll on page 107. Is that what you are aiming at? 

MR. MANDEL: Yes. 

THE COURT: I think somehow that should be permitted. 
MR. GRUTMAN: That is already in evidence. He has : 
1 already read that. There ism objection to that because Mr. 
Kayne directly testified that after it had been typed -- 

MR. MANDEL: I'll go on reading from there. . 

107, line 9: 


"MR. ROTHMAN: He testified that Mr. Bamberger or 


| 

| 
1 | §g/1£/47 r 
2 | "Mr. Persky reviewed the comments. 
3 | "A That's correct." 
= | Mr. Rothman asked a question: 
5 ! "In the interest of expediency of getting : 
6 this witness back to California, without in any way waiving | 
7 the intent of privilege at this late date, just tell us without 
8 qualification who, if anybody, suggested to you that you read | 
9 from prepared remarks of the August 24th meeting? | 
10 "THE WITNESS: That was my idea. | 
ul i ag” Did you discuss that with anybody? | 
2 "p I believe I discussed it with Ned Frank. 
13 nC Did he suggest that you dictate it and get ) 
* it done at the offices of Finley Kumble? : 

| 
15 "A The meeting of the executive committee was | 
16 h held at Finley Kumble because they had a large conference room. 
W | "Q You are testifying that it was typed there? . 
» "A No. | 
¥ "Q You know definitely it was typed there, do | 
a | you not? | 
| "A No, I don't. | 

! ' 1 
= "Q Was there any secretary at Newburger, Loeb | 
ae Company capable of taking that dictation and typing those , 
“ | | 

| statements? 
5 | | 


] oe Absolutely. 
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2 : "Q What is yourbest recollection at this 
3 || moment? | 
4 | "A My recollectimis that it was probably : 
5 typed at the Finley Kumble firm. | 
6 Re Did you discuss the contents with an attorne; 
7 before you dictated the first draft? 
8 Z "A No, I don't believe so." | 
9 Going to page 109, line 8, skipping colloquy. 
0 | 


"Q -—s«dDo you recall whether you discussed the 
ll i contents before the first draft with anybody? 
12 |, "A I think I discussed them with Ned Frank, 


13 | as I testified earlier. 


14 "n Did you. discuss them with Persky? 
- “A I don't recall. 
i 
- "Q Did you discuss them with Bamberger? 
" "A I don't recall." : 
® Continuing: "I think I didn't until they edited 


f 
e them. My working relationship with both of these people was 
| 


” just beginning. They had just been retained, I think, a week | 
- or ten days before, and I was more comfortable with Ned Frank : 
= as a former U.S. Attorney and a lawyer and a fellow who I had : 
= short exposure to and who I respected. I respected his opinion 
* | on it and whether my idea to make a set of remarks was sound ) 
95 F | 


and sound business judgment and I went ahead and dictated the 


ae 


| A 2600 
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"first draft. 


| 
! 
f 
| 
| | 
3 | “6 Who was present at the editing of the pre- | 
| * 
4 pared remarks? | 
9 | "A As I said, I beleve I was present and I | 
1 | 
6 | believe either one of these two attorneys that I mentioned. | 
| 
ae "9 Persky or Bamberger? | 
| 
| 
8 | "A Yes. | 
Ht 
9 | "Q And also Frank? | 
It ° 
\| 
ie "A I don't know if he was present or not. I 
HI ‘ | 
11 |; don't recall." | 
12 | And may we stipulate that the prepared remarks are | 


13 || Defendant's Exhibit S in evidence? ' 


| MR. GLATZER: Stipulated. | 
' 

5 | MR. GRUTMAN: So stipulated. | 

" THE COUR’: Very good. | 

J i MR. MANDEL: Now I go to 214, line 9, which is part | 


| of the deposition of Mr. Kayne on January 30, 1974. I am | 


bed going to 215, line 24: 

* "Q I ask you to describe a conversation with | 
* Persky and Bamberger on or around August 23, 1970, in as far | 
. " as it had to do with the legal rights to sue Gross and anybody | 
" else. | 
” "A As I testified earlier, I dictated a set | 
25 


of prepared remarks that I had asked either Bamberger or Persky 


A 2601 
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"to edit. I don't recall which one of the two of them did 
the editing. In my dictating of them and my discussions with 
them or him or both of them prior to them being edited, I 
told vhem that the essential thing, I had two thoughts in wie | 
with respect to this dictation: one is that I uncovered a 
pile of worms here and that I wanted to make sure that it was 
on the record to the executive committee and in the minutes 
of the partnership, and secondly, I did not know what was 
going to happen afterwards and I did not know whether we were 
going to have any problems or what was going to happen, 
: problems with individuals and partners and lawyers and things 
| Rike that. 
! "But I said I wanted it clear that this document, 
by me going forth and acting mn general partner, managing 


il | 
partner from August 24th and thereafter, that I was not waiving 


| 
| 


"Q Is it your recollection that you originated 


‘my right to legal remedies that I might have in any way. 


| the idea of disclaiming any waiver of your rights or that | 


| Persky or Bamberger originated that idea? 

"s It is my recollection that I originated it. 
"3S Did you disclose to the attorney Persky or 

| pamberger that orally that you intended to have a non-waiver 

| statement? 

"A I don't recall any specific provision of that 


| 


&Y 


i 
| | 


all partners until such time as I felt that I wanted, you know, 


i A 2602 
: | 
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i 
2 } "T think the document represented by my prepersc remarks 
| 
3 accurately reflected what I wanted to accomplish about getting | 
i 
4. things on the record and reserving my right against any and 
| 
li 


6 || that 1t was important for me to look forward further." | 
La I now go to page 140, line 18, and that 1s going | 
back to the deposition of January 29th. | 
I am wrong about that. Page 140, line 18 was on 
10 hs January 30th. | 
11 I am going to 142, line 9. | | 
B "9 When you came to New York and when you | 


9 I became managing partner, was Paul Risher connected in any | 


i ; way with Newburger, Loeb and Company? | 
1 "A No. | 
16 "9 Was Robert Muh connected in any way with | 
" Newburger, Loeb and Company? 
18 ! “A No. | 
” | "Q When you became managing partner, Robert 
” Persky and his law firm were not connected in any way with | 
aa Newburger, Loeb and Company? 

” | "A That's correct. 

ss "Q When you came to Newburger, Loeb and Company, 
“ was Fred Berkowitz -- do I have his name right? | 
25 |; 


if a No. Lawrence Berkowitz. 


| Loeb and Company? { 


i yetain Persky or Finley Kumble, and that was done by you, is 


-A 2603 | 
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ne He was not connected in any way with Newburg 

Loeb and Company? | 
"i That's correct. | 

"Q ; Is it fair to 3ay that you introduced Rishey 

and Muh to Newburger, Loeb and Company? | 
"A Yes. | 

"Q And you recommended that Risher and Muh be | 


retained or hired by Newburger, Loeb and Company? | 
"A Yes. : 


a How did Persky happen to come to Newburger, | 


“4 It was Risher and Muh that introduced me to | 


| Bob Persky. | 


"9 Neither Risher nor Muh had the power to 


that right? 


"A Yes. That's correct. They did not have the 


power to retain. | 


"6 And you, in fact, retained Finley Kumble 


and Persky. 
"a Yes." 


I now go to page 150, line 25 and I am going to read 


| 


to 152, line <5. 


| 
MR. SHAW: I am going to object to this on the ground 


i h 2604 
| Je/it/s3 + 4084 | 


| 
| 
of relevancy. | 


my 
3 | MR. GLATZER: I join in the objection. | 
3 | THE COURT: I overrule that objection. 
5 MR. MANDEL: | 
6 | "a You recently sold your 200,000 shares of | 
7 voting stock in Newburger, Loeb and Company, Inc., for $400, 00q. 
¥ | And I think the next colloquy should come in because | 
i 
. | t introduces a document which I intend to offer in evidence. | 
™ : THE COURT: Proceed. | 
| MR. MANDEL: , 
- "MR. ROTH: I object to that quertion because we | 
” | have an agreement here" -- | 
” MR. GRUTMAN: I object to counsel reading colloquy. 
i 
% | If this document which you rule is properly to be admitted, | 
* I think it can be admitted, if it is, without reading. | 
a THE COURT: Let me read the colloquy and I'll see. 
a” ( Pause ) | 
af | MR. MANDEL: We don't need the colloquy if I may 
© Th suet offer the document. 
a THE COURT: All right. I take it there is no objectio 
ed to the offer of the document. | 
" MR. SHAW: I continue the objection, your Honor. 
, THE COURT: On relevance. Sure. 


MR. GLATZER: Same objection, your Hunor. 


A.26605 | 
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MR. MANDEL: It is WWWW for identification. 


th 


| | 
3 i THE COURT: On the grounis of relevancy the objection 


i! | 


4 || 4s overruled. I will take it. 


5 | (Defendant's Exhibit wwww © for identification | 
xxx 6 was received in evidence. ) | 
7 MR. SHAW: I also object upon the ground of lack of | 
8 | connection because these facts occurred after the date in- | 
o 7 volved in the alleged claim. It might be binding with reapect| 


10 | to the people i. -lved as an admission, but it is after the | 


i transfer agreement was over, it is after February 11, 1971. | 


2 | THR COURT: It ie clearly admissible against Mr. | 


‘S| Kayne without any question. | 


“ MR. GRUTMAN: I rise on behalf of my client to object 


15 | on the grounds that it is not binding in any way upon us. We | 


| 
6 were not participants to it, we didn't share in it, we were 
" in no way involved in it. 
18 MR. MANDEL: You only prepared the agreement. 
19 MR. GRUTMAN: As scrivenies or as lawyers for | 


"4 having prepared the agreement. I don't believe that that is | 


_ ' a legally cognizable basis for holding any lawyer and being 


pound by it. | 


- THE COURT: I will admit it in evidence and it will | 
| 
9, i 
” , be taken subject to some connection, if there is any connection 
25 | 
I am not aware at this point of any specific connection, but I 


i - i 
: 
' 
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am aware that it is admissible against Mr. Kayne. 


MR. GRUTMAN: J understand that. But I think we are 


coming to a point -- 


{HE COURT: So I will admit it against Mr. Kayne. 


MR. ESTERMAN: I join in that objection, your Honor. 


THE COURT: Very good. 


MR. SHAW: And that is on the basis of motive, your 


Honor. 


| 
- 


THE COURT: Clearly. It is an item that the jury may 


consider on that issue. 


MR. MANDEL: Your Honor, I am not going to read this 


now, but I think I shoula disclose on the record that under 
this agreement not only did Mr. Kayne sellshares but Mr. 
Berkowitz and Mr. Muh and that Mr. Risher was one of the 
purchasers, and Mr. Sloane sold shares, too. 

MR. SHAW: Shares in the corporation a year later. 

MR. MANDEL: Yes. 

MR. GLATZER: I will stipulate that that statement 
4s correct, without waiving our objectio~ to t’e document. 

THE COURT: Very good. 

MR. GRUTMAN: W4ll you also stipulete that Finley 
Kumble didn't sell any shares and didn't participate in the 


proceeds of the sale? 


MR. SHAW: And also, your Honor -- 


A 2607 
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THE COURT: We are offering an exnibit. Let's -- 


jg/1f/56 


if you wanted such a stipulation, why don't the two of you 
discuss it and if you can reach an agreement and present it 
to me as an accomplished stipulation -- 

MR. GRUTMAN: Yes, sir. 

MR. SHAW: I also believe that there has been a 


misstatement that Finley Kumble prepared the documents. My 


understanding is that other sets of attorneys, namely Schaffer 


Dale and the Friedman, Hoffman, Shereff firm prepared the 
documents, although Mr. Persky acted as escrow agent in that 
transaction. So Finley Kumble was not even the scrivener 


there. 


THE COURT: I'm not admitting it on the basis of any 


such statement, which the jury is instructed es disregard at 
this point. 

MR. MANDEL: And I should withdraw my statement 
because I only enon what I see on the papers. 

THE COURT: Very well. Go ahead. 

MR. MANDEL: I am now going to page 152, line 19, 
and I ask about Defendant's Exhibit 88, which is wwww 
just admitted, and I asked Mr. Kayne: 

"Q Does Defendant's Exhibit 83 constitute 
documents in part under which you sold the 200,000 shares of 


voting stock of Newburger, Loeb and Company, Inc., acquired 


= & 6 
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‘by you in connection with the transfer agreement? | 
"Yes. | 

"6 Am I right that you paid $10,000 for that | 


200,000 shares?" | 
I am going a little further than I had marked. | 
a Yes. | 
*¢ How much of a one ven are did you realize | 
on the sale?" 
MR. GLATZER: There is an objection on the record. 


THE COURT: He rephrased the question. Go ahead. | 


MR. MANDEL: | 
"S Do you know what a capital gain is? | 
"A Yes. I made 290,000 capital gain." | 


And can we stipulate that that is a reporter's error,| 
it should be $390,000 capital gain. | | 

MR. SHAW: I don't think it is a reporter's error. | 

MR. GLATZER: No, it is not. It is not a reporter's | 
error. : | 

Tif COURT: You have no En ree Mr. Mandel. | 
You will go ahead on the basis of the transcript. 

MR. MANDEL: All right. | 

THE COURT: Very good. | 


MR. MANDEL: We now go to page 228, line 8: | 


eee Are you aware that the plaintiff in this | 


eae 


8 
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“case is Newburger, Ineb and Company, Inc-? | 
"A Yes. | 
"9 : And that you were the chief executive | 
officer of Newburger, Loeb and Company, Inc., when the seapaut| 
action was commenced against Charles Gross and Mable Bleich. | 
"Did you say chief executive officer as being your | 
title? 
| "A Yes. | 
"@ : Did you approve and authorive the bringing | 
of that action? : | 
Ply I believe the action was approved and | 
coordinated and authorized by my fellow officers in New York, | 
also the president of the company, Mr. Paul Risher." | 
I'm leaving out colloquy. 7 
"Q My question was not who else may have 
approved or authorized the action but my question was did you 
approve and authorize the bringing of this instant action. | 
I mean prior to the bringing of the action. 
"A I don't recall. | 
'e Did you know, prior to the bringing of 
this action, that such an action was going to be brought? | 


"A I don't recall." 


That's all I have with Kayne. 


MR. SHAW: On Kayne, your Honor, the excerpt read 


| A tete | 
| if > I: 
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2 | referred to an Exhibit 88 as being the document involved in | 
| 
| 
| 
l 


3 the transaction a year later involving the purchase and sale | 
4 |l of securities. I would like Mr. Mandel to produce Exhibit 88. | 
5 MR. MANDEL: It is WWWW (handing). | 
6 | THE COURT: Why don't we take our midmorning recess | 
7 | at this point. | 
8 | (Recess ) | 
. MR. GLATZER: Your Honor, I have one question and one 
10 answer from Mr. Kayne's deposition. | 
il THE COURT: Go ahead. | | 
12 MR. GLATZER: Page 151, line 24 through page 162, | 


18 | Line a4. | 
y "Q Did you or did you not recognize the | 
| possibility that there could be an enormous profit from your 


‘' stock investment? 


y } "A At the time I feit that the corporation was 
18 | worthless. I gave no thought to the posethiitty of capital - 
ce | gain for my common stock. But what -I did give thought to | 
- was that we, the officers of the corporation, had taken on the | 
as | burden of a debt and that we had given a corporate promise | 
" | that we were going to pay back in the future and I was concerned 
I 
m ijas to how the heck we were going to do that. | 
“ mn) Did you have no discussions in an attempt | 
25 | 


| to get your common stock for nothing? 


R267 
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2 "A My discussions along this line were with 
3 both Muh, who I talked to for approximately once a week. He | 
4 was in New York and I told Bob Muh that my underlying desire, | 


o) as I testified to here, my total desire, was to see if they | 


6 | could put this thing together so that the partnership could not 
aol go bankrupt. He shared my view that the common stock was | 


worthless. He further said that both he and Paul argued the | 


9 || point of trying not to put in the $10,000 with the New York | 
i Stock Exchange and that that was an adamant unwaivering rule | 


11 | of the New York Stock Exchange." | 


wae That's it. | 
| THE COURT:. C> ahead, Mr. Mandel. | 
M ( MR. MANDEL: Your Honor, I now offer in evidence the 


15 | point headings and the first paragraph of a joint brief sub- | 
16 mitted by the plaintiff and additional defendants on counter- 
claims on the summary judgment before Judge Ward. 
. MR. SHAW: I object to this, your Honor. | 
t THE COURT: Let me gee what itis you propose to 

” | offer and then I'll better understand the objection. 

( Pause ) 

MR. MANDEL: It is a judicial admission and I think 
it is binding. 

MR. GRUTMAN: It is a memorandum of law. 


; THE COURT: Isn't it so that a lawyer can make a 


A 2612 
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2 statement with regard to my ability that binds a client? 

| 
4 think the rule with respect to those admissions being binding 


| 
| 
| 
| 
| 
| | 
3 | MR. SHAW: That is possible, your Honor. But I 
| 
| are limited to stipulations made by attorneys in pleadings 
| 
6 | and is not intended to cover a statement made in a memorandum 
oflaw, which is argumentative, and also particularly in this 


| 
| 
. case it is prefaced by the word “arguendo." 
Ht 
i 
if 


9 THE COURT: Do you have this sheet of paper in front 
10 || of you? , 
uj MR. SHAW: Yes. | 
12 THE COURT: How about the clause which beings tcant 


i 
iB ! on line 3 of the text, starting, "The corporation which"? ee 
6 . that a representation as to a fact? | 
! MR. SHAW: Your Honor -- 
16 MR. GRUTMAN: Your Honor, I seem to recall from out — 


M4 ef my own experience that stipulations between counsel in this 


if | court are required to be in writing. It is not a judicial 


ah admission. 

a ! THE COURT: This isn't a stipulation and it is in | 
- writing. | 
* | MR. SHAW: It is a concession based upon a dee 
= which never occurred. | 
7 THE COURT: What condition? | 
25 | 


MR. SHAW: That if the Court should do something. | 


A 2613 | 
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i 
2 | THE COURT: No. If the Court should remove an , 
3 impediment, if a certain impediment did not exist, then sonetht 
4 else exists. 


Lv) | 


MR. SHAW: Your Honor, it just seems to me that it 


6 | is a position taken by an attorney. There is no proof that 


~ 


it is connected to any officer of the corporation. It is not 


| 


8 | an admission in the sense of having any active participation | 
? | being established. It is argumentative. It is on page 142 , 
sas of the memorandum of law. : 
il THE COURT: All of those arguments really don't oa 
soy down to the issue of whether three sets of attorneys for | 
8 certain fifteen or so clients are empowered to make a statement 
- regarding certain facts and certain alternatives. | 
3 | I am initially predisposed to permit this in. I | - 
% ' will reserve judgment over the lunch hour. But I am initially | 
predisposed to permit this statement to go in in some fashion. | 
ae MR. GRUTMAN: Fine. May we take that up with you 

" later? | | 
* } THE COURT: Perhaps not in the precise language that | 
a 4s set forth here. But it seems to me that the underlying 

" | situation is something that has been a representation by 

- lawyers on behalf of their clients that it is so. | 
- MR. SHAW: May I just make one further comment, | 
S| 


something for the Cours to consider? That the representation | 


10 


ll 
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is a conclusion rather than a statement of fact. Conclusions | 
or opinions by attorneys in lawsuits are constantly known to | 
differ and change as the proceedings go on and as they learn | 
additional facts. It is not an admission of fact. It is a | 
legal conclusion then made. | 

I think for that reason, another reason, it is not | 
binding. | 

THE COURT: I understand what you are saying. All | 
right. ; 3 | 


MR. MANDEL: Your Honor, I have researched this thorough 


and you will find without question that this is a binding | 


: judicial admission and that the attorneys are agents for their | 


clients empowered to make such statement. | 
THE COURT: As I have said, I lean that way. I | 
will give it more mature consideration over the lunch hour. | 


MR. MANDEL: I now propose to read into evidence | 


' page 1l of an affidavit submitted by Mr. Risher to this Court, | 


sworn to the fifth day of July, 1972. 

MR. SHAW: No objection. 

MR. MANDEL: There seems to be no objection, your 
Honor. I will read into the record to the jury page ll from 
an affidavit of Paul Risher sworn to on the 5th day of July, 
1972, and submitted to this Court. 

Paragraph 15: 

| 


"As more fully set forth in the accompanying affidavi' 


AD IC TRICT ir a oe ' 
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| 
"of John Smith, our controller, the corporation is solvent and | 
| 


| 
3 | has in excess of seven and one-half million dollars in 
| 


| 


equity in subordinated capital. This amount is exclusive of 


5 | the reserve for the claims of the Gross defendants which have | 


6 been the subject of a reserve in the liability section of our l 
7 balance sheet. This reserve has not been because of any | 
H 
: | acknowledgement of the liability but because of the insistence | 
. of the New York Stock Exchange that we err on the side of cautic 
10 H in presenting ie capital structure. 
| "16. It should be noted at this point that the 
eat: statement made on behalf of the Gross defendants that everyone | 
ae supposedly knew that the transfer from the partnership to the 
ane corporation could not go through if Gross, Bleich and Donoghue , 
ub | withdrew their capital is just not true. Even accepting their | 
* claims at face value without any offset, the new corporation : 
v from its inception would have been able to pay said amount 
- ‘out and would have been able to continue in business as would 
ag such payments would still: have had adequate capital for busines: 
” purposes and to satisfy stock exchange requirements. Indeed, : 
from its very inception the corporation set up 2a liability 
i 
- reserve on its books for this purpose. 
" "The reason Gross, Bleich and Donoghue were not | 
" | aie their claims was not because that money was essential to 
“ 


. the corporation but because of my good faith and belief that 


LS 2 
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| "they are not entitled to the amounts they claim." 


That was signed by Paul Risher. 


What date was that? 


MR. SHAW: 


5 |i MR. ROTHMAN: July 5, 1972. 


I want to read in another portion of 


MR. SHAW: 


that, your Honor. 


8 THE COURT: If it bears upon what was read and 


| amplifies it or explains something therein, you may. Otherwise 


| note 
H | 


1 | With regard to 142 of the joint answering memorandum, 


' | 
ol could counsel in some way turn this into an acceptably stipulat 
i | 
" statement? 

i MR. SHAW: It is factually incorrect. 


cal MR. GRUTMAN: I have a proposal that I could make 
| 


oa to Mr. Mandel which would incorporate an additional proposition 
, | 
" | mot covered on the document, which might be acceptable to him 


ef and I am prepared to discuss that with him at a suitable time. 


| 
\| | 
sa THE COURT: We'll have to deal with our separate ) 
" ! problems until we get a resolution. 
i 
” ! Go ahead. 
2 | 
\ MR. SHAW: I'm reading from page 4 of the same 
| 
2 | 
| affidavit, line 6, beginning with the words "There was.” 
24 | 


MR. MANDEL: I object to that. 


THE COURT: May I see the affidavit, please? 


bs 


R 
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( Pause ) 
MR. MANDEL: 
MR. SHAW: 
MR. MANDEL: 
" read. 
MR. SHAW: 


were some due. 


THE COURT: 
MR. MANDEL: 


corporation, starting at the top of the page and 


| bottom. 
MR. SHAW: 
THE COURT: 
( Pause ) 
MR. SHAW: 
| "leasehold." 


THE COURT: 


, Of pages 4 and 5 in 


You read from page ll. 


I read page 11, which had 


And it explains the reserve 


Snaw, hold 


To page 5, right before the 
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How far do you propose to read? | 
That paragraph and the following paragraph. 


That is not related to the portion I 


| 


| 


| 
} 


| 


to do with the 
| 


running to ani 


It deals with offsets and whether there 


| 
| 
' 


word 


I sustain the objection to the reading 


that they do not amplify or touch upon the 


| subject matter Mr. Mandel read from that affidavit. 


MR. SHAW: Thank you, your Honor. 
MR. MANDEL: 
| my portion, I believe. 


THE COURT: 


I have already read into the record 


MR. MANDEL: Now reading from the deposition of Andre. 


ON 
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| Newburger on June 8, 1972. The witness was sworn. I am 


going to start at page 8, line 23 and I am going to page 


10, line 4: 


5 | "9 What happened on February 11, 1971, Mr. | 
| Newburger? 
7 | "A It was a closing of the reorganization 


procedures. 


’ "Q And did you cease to be a junior partner | 
10 ! of Newburger, Loeb and Company on that date? , 
11 | vd | Yes. 7 
B "Q And did you continue to be a junior partner 


3 | of Newburger, Loeb md Company until February 11, 1971? 


| "A Yes. 
15 | "9 Was Newburger, Loeb md Company ever dissolve: 
16 | ~s I don't understand precisely what is meant 


7 | in this instance by 'dissolved.' : 
18 "Q Was a certificate of dissolution ever filed | 
19 for Newburger, Loeb and Company? 
at "A I don't know. | 
21 a * Did you ever sign a certificate of 
dissolution? : 
as | se I don't remember. : 
™ "Q On what date did Newburger, Loeb and Company 
| 


' cease to do busi:ess? | 


| I know." 


* 
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"A I believe it to be February 12, 1971. | 


"Q Since February 12th of 1971, has Newburger, | 


| 
| 


Loeb and Company maintained an office any place? | 
"A Newburger, Loeb and Company, the partnership. 
really has no office." | 
I now go to page 10, line 16,and I will read to | 
ids Line $3 | 
"¢ Has Newburger, Loeb and Company had any 


bank accounts since February 12th of 1971? | 


"pf Yes. 
"Q With what banks? | 
"A The First Netional City Bank. | 
"Q And who have been the signatories on 


that account since February 12th of 1971? 
"A ‘I think myself" -- 
I'm skipping colloquy -- 


"Myself, Robert Newburger, Robert Stern. That is all | 


I go to page 15, line 10,to 16, line 10: 
*Q Are there any funds now in the partnership | 
checking account you referred to earlier? 


"fh I think about fifteen cents. 


"6 The account has not been closed out? 


I don't know. I am not in custody of it. 


re 


19 


= & & 
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"© Who is th custody of the partnership checki 
account? | 

ae I believe the controller of the corporation 

"% And who 1s that? By the corporation I take 


it you mean Newburger, Loeb and Company, Inc. 
Th Yes. 


And who is the controller? 


"oe 


ig John Smith. 

ie And can you tell me how the controller of 
tne corporation comes to be in custody of the partnership's 
checking account? 

"A The account is merely a convenience account 
for the purpose of transferring the tax refund money under 
which the corporation is involved as a recipient of a large 
portion of these monies, and this to me is the reason why 
the corporation is the custodian of the papers and the record 
of this account. 

"}) Who has possession and custody of the 
financial records and the books of account of the prtnership? 

"A The corporation." 

I go now to page 31, line 1”: 

"@ Were you present at the closing on 
February 11, 1971? 


uh = Yes. 


ne 
| 

| 

' 
| 
| 
| 
| 
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2 | “fe And you signed the transfer agreement on 
3 that date? Is that correct? 
4 . Yes. 
9 | "Q You signed it mbehalf of the partnership, 


| 
| 
6 | 4s that correct? 


ve ie I don't recall whether I signed it or not 


"9 You signed it on some basis, did you not? 
! 

10 | wh ony 
- 

oa "@ I am goi g to walk around and show you a 


| 
: | on behalf of the partnership. 
i | paper. Now I show you Exhibit 32 for identification. I am 


- } look at it and tell if you know what it is. 
i 
5 | 
| "A This louks like the basic agreement to 
i 
” / transfer between the partnership and the corporation. 
7 | 
ae, NG That was executed on February llth of 1971? 
ae Do you recognize the document now? 
” | “a Yes. 
20 | ‘ 
| Q And do you recognize your signature on 
Ii 
20 
, that document? 
yo Ae 
rh Yes. 
25 | 
i 1? And do you now recall that you purported to 
24 || , 
sign that agreement on behalf of the partnership? 
2 | 
I "A 2 I signed the agreement. 
| 
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13 | telling you it 1s Exhibit 32 for identification. I ask you to | 


10 


U 


R 
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"9 On behalf of the partnership? 

"A On behalf of Newburger, Loeb and Company, 
the partnership. 

"6 Nuw, who authorized you to sign that agree- 
ment on behalf of the partnership? 

"A Those other partners that were present. 

ie And that was the only authority you had to 
sign on behalf of the partnership, is that correct? 


A Yes. 


| 
"e Now, when you signed on behalf of the partner 


ship, you were aware, were you not, that mabel Bleich and 
Jeanne Donoghue and Charles Gross were against discussion of 


this agreement and had refused to agree to it? 


eA Yes. 

"a And how were you made aware of their 
objections? 

"A I believe I was told by my attorney, 


Newburger Loeb's attorney. 


i 
| 


ae Who was Newburger Loeb's attorney on February 


| 
| 
ar Paul Burak. 

"Q And how long had Mr. Burak been Newburger 


Loeb's attorney? 


Ze About a month. 


RUNNIN AMAR SEMIN: 8 SAGE 
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"Q And in what matters did Mr. Bu -- was 


Mr. Burak retained to represent the partnership? 


"A In matters pertaining to the transfer. | 
"@ The transfer agreement, is that right? ) 
"A The transfer and the transfer agreement. | 
"9 Now, do you recall that there was some | 


question on February llth with regard to Mr. Burak issuing an 


opinion to the effect that the discussion of the transfer 
agreement was properly authorized on behalf of the partnership? 
: | 


"A Yes. 
| 
ie? ee Was there any conversation -- don't go into. 
the conversation yet -- was there any conversation at that 


meeting in connection with Mr. Burak's opinion? 


"s Yes. | 

"Q Who was present when that conversation took 
place? : 

"A Robert Persky, Paul Burak, and I was enn 


| 
for part of it and maybe some others whom I can't identity 


because I don't recollect clearly. | 
"Q And who did Persky represent at the closing, 
meaning on February 11, 1971? , 
"a He was representing the corporation. 
"Q Now, what was the content of that conversati 


PA The content was that Mr. Persky told Mr. 


42624 
4564 | 


| 
| 
1 | ag/t/73. : 
2 | "Burak something to the effect of, 'I thought you were going “ 
a | write an opinion.' Mr. Burak said, 'No. I told you I wasn't 
4 H going to write an opinion,' and Mr. Persky said, ‘All right. 
| 
5 I will write the opinion.' : 
6 | "Q Do you recall any further conversation? | 
7 "A No." | 
8 I concluded on page 35, line 7. | 
9 | I now go to page 36, line 3: | 
10 "9 --You answered, am I right, you and Persky | 
il and Burak and some others you don't ieee. 4s that right? : 
ke "A I know that Persky was present, I know that 


15 | Burak wes present, and I know I was present or I would have no 
| 


knowledge of it, and I don't know who else was present. 
| 


"Question" -- and I'm skipping to line 16: 
16 | "5 The conversation between Persky and Burak | 


7 | which you have recounted took place in the office of Persky's | 
| 


18 firm on the day of the closing, right? 
ue Correct. : 
| "Q Now, what I am asking is, was this perverse 

am tion, aside from the main meeting, out of the hearing of some | 

2 of the people or was it part of the main meeting in t'ie beartoa 

= | oe anybody who happened to be listening at that moment? 7 

m4 | a The main meeting was not going on. It was 3 


i during a lull in the meeting, when people were milling around. 
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2 "It was in a hallway outside the main meeting 7. | 
3 | "9 Okay. Now, did you ask anybody why Burak | 

| 
4 | wouldn't sign the opinion? | 
5 "A No. | 
6 . "Q Did you Know in advance of the meeting that | 
7 Burak wouldn't sign the opinion? | 
8 | "A Yes. | 
a 1G How did you learn in advance of the meeting | 


10 | that Burak wouldn't sign the opinion? | 


| 
11 | "A He told me that." 
2 | I closed at page 37, line 1. I now go to page 79, | 
i8 line 6. | 
14 ' "9 - All right. We'll try it another way. | 


5 | Speaking specifically of you, under the terms of the transfer | 


| agreement you were forgiven a portion of your indebtedness | 


7 | of the partnership, were you not? | 


18 "A I was not required to pay all my deficit | 
19 capital. | | 
20 "6 And certain other partners similarly were | 
ai released from any requirement to pay their full deficit | 
= capital, is that correct? | 
- "A Yes. | 
- "Q Which other partners received that benefit | 
25 | 


' pesides yourself? 


= f+ & 8 
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"% I am sure Robert Stern was. I'm not sure 


| of any others. I think Harold Richards was. I think John 


| Settel was. I would have to refer to the entire closing docu 


| ments to establish who else was. 


"e . But at least you were then aware of these 


| facts, were you not, on February 11th?" 
And I skipped. I got no answer to that. I skip 


to page 81, line 5, skipping colloquy between counsel. 


"Q On February 11, 1971, were you aware that 


| the transfer agreement which you signed on behalf of the 


| partnership released you from the obligation to pay your full 


deficit? 


“a Yes. 


"6 And were you likewise aware that the transfe: 


|| agreement released certain of the other partners from paying 


| their full deficits? 
"A Yes. 
i 
"@ Now, were all of the partners to receive 
such release or releases released in the same dollar amount? 
a No. 
"Q The dollar amount, then, was different, 


| is that correct? 


"A Yrs. 


"@ In your case what was the dollar amount of 


| 


| 


' 


® 2007 
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| 
{ 
| 
2 | "your release? | 
| 
| 
| 
| 


3 "A About 125,000. | 
4 | "@ In Mr. Richard's case, what was the nee 


5 || mate amount of the release? | 
“s I don't know. | 


7 “a Do you know today, without reference to ee 


8 } documents, what the dollar amounts of the releases to other | 


9 | partners was? ! 


Hl 
10 | “A No. | 
i : 
ul "Q Now, on February llth and prior to Tenney, 
12 | 11, 1971, was any calculation made by anybody of the approximate 


i 5 
13 || dollar amount of the releases of deficit being accorded to 


it o 


" H 
14 any of the partners, including yourself? : 

i ‘ | 
15 "A Well, I calculated the amount of the —ey 
16 release to myself. I don't know of any others. 

! "Q When did you first calculate the amount of 
18 that release or releases? : 
19 "A I don't recall exactly when. 
20 "Gg Would it have been, to the best of your 
ot recollection, was it in September or October of 1970? 


| 
; "A No. 
| 


22 

23 “o November or December of 1970? : 
| 

a "A More likely in January of 1971." : 
i} 

5 | : 


I go to page 85, line 17: 


= 8 & 


s 
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a * | Now, who represented you in negotiating 
the amount of the forgiveness of deficit which you received? 

"A Max Freund, if anyone. I think 
I did most of it myself. I think we all negotiated together. 

gi At what point? 

"sh During the period of negotiations. I 
thought it was in January. Maybe it was earlier. Really the 
whole sequence of events is so clouded and intense that my 
chronology isn't exact." 

I will skip down to page 86, line 19. 

cf Will you name specifically the persons who 
took part in that negotiation? 

"A I think Paul Risher, Robert Muh, myself, 
Robert Stern, Robert Newburger, maybe Paul Burak, maybe Max 
Freund." 


I go to page 83, line 4: 


| 


as Can you recall where the idea came from that 


certain partners should be forgiven part of their deficits? 


wh I can only recall for myself. 
"9 All right. 
“4 (Continuing) That I didn't want to pay 


any more than was necessary. 
"Q So what did you do about that? 


"A I conveyed this to the people who were on 


A 


| 


| 


| 
1 


| 


| 
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| "the other side, the incorporators. 
3 | "Q You mean Risher and Muh and Company? 
4 ad Yes. | | 
5 "G And their attorney Persky? | 
6 i "A Perhaps. I don't remember. | 
7 =< And did you convey this orally or in | 

| 
° writing? | 
2 | : 

| A Orally. 
10 | “@ "And 4n substance, to the best of your ability 
it what did you say to tiem? | 
2 | "A I said in substance, 'I don't intend to pay 
* all this money back.'! i 
is "9 And did anybody respond to you? : 
" tp Yes. | 
4 "Q Who did? | 
" "A I don't recall. : : 
- "9 And what was the nature of the response? | 
” “A Well, ‘We'll consider 4¢.! | 
” "Q And how about the other partners who didn't | 
se | 4ntend to pay all of their deficits back? Did they ever say | 
" anything about it in your hearing? | 
By we I don't recall any conversation in my hearing 

i 
is between them and others. | 
25 


i ‘o> Did you and the other partners who got forgiv 
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“ever caucus amorgst yourselves as to what forgiveness you 
3 | should demand? 


4 | "A Not as to what particular forgiveness we 


5 || should demand. | 


1 
6 ! ig What was the nature of your discussions | 


7 amongst yourselves concerning forgiveness? | 
i 

8 ws That we should get as much forgiveness as_ | 

9 | we could. | 

19 "Q And who were those partners who held that | 


ll | discussion besides you? | 
2 | "A I am not positive. I think probably Bob | 


13 | Stern, Bob Newburger, Richards, maybe others. Maybe Richard | 


14 Stern. 
| 
16 | "GC . How about Risher? | 
16 "A I don't believe so. Maybe Richards. 
7 "9 And did you partners agree amongst yourselves 
18 THE COURT: There is no answer to that, Mr. Mandel. | 
19 MR. MANDEL: All right. Yes, there was an answer. 
0 ‘THE COURT: All right. Go ahead. Unless you want | 
21 these negative answers. Go ahead. 
2 | MR. MANDEL: I will skip down to page 90, line 17: | 
"6 ‘You said that when you told the promoters of; 
™ | the new corporation that you didn't intend to pay all of your 
2 | 


| deficit they then responded something like, 'We'll consider it.|' 


' i 
i | 
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2 | "Is that right? 


3 |i "Are you able to answer my question? 

i "A I don't understand the question. I chncant 
5 I answered it some way back there. Are you just telling me | 
6 | what I said before? 

7 "a Before, you said they answered you, as I | 


1 understood it, that they would take it under advisement. I am 
| 

9 || now asking you what happened at subsequent conversations after 

| 


they took it under advisement. 


li jj "A They came up with a figure for reduction 


12 in the amount that would be paid back to the corporation from ' 


| 
13 || the deficit figures. 


- "a When you say 'they,' whom do you mean? 

| "A Those who were in charge of the inesrporetic 
16 "Q Who would that be? | 
V7 "A Muh, Pe:sky, Berkowitz, Kayne, Risher, Sloan. 


| | 
18 _I can't think of any others right now. 


| “ec Which one actually transmitted to you the 

20 proposed figure for your forgiveness? | 
a "A I don't recall exactly. At the time we were 
= | all sitting together. Probably Risher and Muh, Bob Stern, | 
ad | maybe Dick Stern, maybe myself, maybe Bob Newburger, and this 
- | was: discussed. 

25 


"@ They announced the figure that they proposed 


! 
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"for every individual? 
} 


"A The proportion of the capital deficit which. 


wouldn't have to be paid back. 


5 } "9 What proportion did they announce at that 


first meeting? 


their proposal that the amount to be forgiven be 25 percent? 


7 "A As I recall, it was about 25 percent. — 
6 "9 Was there any discussion pro and con of | 
9 
10 H "aA Some discussion. I don't recall exactly ssi 
nu! it was. | 
2 | "Q Was there any bargaining back and forth 


18 | about whether it should be larger or smaller? | 


4 | "A Yes. I subsequently said I thought it shoulc 


16 be larger. 


is | "Q And what happenec after that? | 
i "A It didn't gec any larger." | 
18 I'°.1 stop there at page 93, line 5. 
19 i I zo to page 102, line 8. | 

"Q And is it fair for me to say that you were | 
21 


} trying to get as much forgiveness as you could for youself? 
"A We all were. | 


"Q And is it fair to say that that was a very 


> 8 B 


important part of the negotiation as far as you were concerned? 


ra Yes. | 
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"Q And is it fair for me to say that you made 
i | 
3 || 4¢ completely clear that if you weren't satisfied on this 


4 || point you would not sign the transfer agreement? 
m1 "A I don't know how clear I made it. I think | 


| 
5 this is an essential element of the negotiations." | 


4 | 


And I stopped at 102, line 21. I go now to 119, 


8 ; line 24: 
9 | "a We'll see if we ‘ar refresh your recollectia: 


10 | When is the first time you heard of the Buckley claim? 


mY FA, Shortly after Westec stock was delisted 

om : from eudtns; | 
13 f “q . And that would be about 1966? | 
mae "% Yes, right. 

5 | af And what did you hear in 1966 about the | 
16 | | | 


' Buckley matter? 
mi te I heard there was a customer named Buckley 


introduced by Gross and Company that had a large position in 


19 || westec, which had no value as of that moment, and had a large | 
” amount, large debit balance, owing to our firm. 
- "Q And when was the first time that you heard 
= that Buckley made a claim that his account had been’ churned? 
* "A Iam not sure. Vaguely, sometime in Decembe 
” ! "Q Of 1970? 

! a, of 1970. 
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"9 And between 1966 and December of '70 you 

never heard that Buckley had any claim that anybody had done 


il 
{ 
} 

4 anything wrong in his account, is that right? | 
| 
"% I don't think I heard it like that. | 

4 

| 
| 
| 
| 


5 

6 "9 Okay. Now, did there . .- a time when you 

7 | aucherized somebody to make a settlement with Buckley on behalf 
? | Of the partnership? | 
9 | oo I don't remember. | 
10 | a "as of today, do you know that a settlement | 
11 agreement was reached between the partnership and Buckley? | 
2 | | 


cp eee Only trom what I have read in your papers. 


"Q Is it your best recollection that you 


| d#4ntt know of this settlement at the time it was made? 


"A That's right. 


Hi 
1 " And you didn't authorize the settlement to | 


ant | 
Vv | be made with Buckley? | 
| 


make such-a settlement on behalf of the partnership? | 


18 t "A I don't remember authorizing it. 

i 
9 | "g In December of 1970, who had authority to | 
20 | 


a "A I don't know. | 
"6 Did you authorize anybedy, in January of 

| 1971, to commence an action in the Federal Court in Manhattan | 
on behalf of the partnership against Charles Gross, Gross and | 


| Company, Mabel Bleich, based on an assignment of the Buckley 


= & 8 
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claim to the partnership? 2075 | 
"A I don't recall doing that. | 

"6 In December.of January of '70 -- excuse ee 

How about February of '71 -- did you authorize such an action ! 

to be brought on behalf of the partnership in that month? | 
*h I don't recall doing it. | 
*Q Do you recall hearing about such an action | 

at all in December of '70 or January or February of ‘71? | 
i oS aa | 


<Q Do you recall authorizing anybody to cimced 


| 


papers for such an action on behalf of the partnership for you 
to be used in negotiations with Gross? 
et No. 
"Ss If I tell you that a complaint was scala | 
in the prtnership name against Gross and dated in February 
of 1971 based on the Buckley churning claim, will you say that 
today is the first time you heard of that? | | 
vA Yes. 
"> Now, did you ever make an investigation or | 
hear anything about an investigation made by the partnership | 
as to any validity of Buckley's claim of churning? | 
h No. 
"O As of today do you have any opinion as to | 


whether Buckley had a valid churning claim? | 


' until I would say sometime around Octcber or “ovember of 1970. - 
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"Q You have no epleton one way or the other, 
is that what your answer means? | 
"A I have no opinion. | 
ye Do you know whether anybody ever ee 
the Euckley claim on behalf of the partnership? 


ra No. Excuse me. There was a negotiation 


with Buckley over the period of years from '66 on until the 


incident you are talking about. If you call that investigation 
: | 
of Buckley, that is investigation of Buckley. . 


ae I was first asking about an investigation 


of Buckley's claim that he was churned. 

"A Yes, I have no knowledge of that. 

O. You have no knowledge of that? Who handled 
the Buckley matter on behalf of the partnership? 

"MR. ROTHMAN: From what period of time. 


"MR. MANDEL: From 1966 on, so far as you know. 


"A First Morris Neuburger handled it. | 
"Q Until what period? | 
"A Until the summer of '68. He fell ill and | 


died. Then Leon Stern handled it. 


"Q Until what time? 
"A Until the Muh management assumed management, 
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 _ So do I understand you correctly that from | 
! 
October and November of 1970 until te settlement was made neta 


Muh, as far as you were concerned? 


Buckley that was a matter within the province of Risher and | 


"A Yes. | 
"Q Is it your understanding that, the seth lament 
| with Buckley was made on the authority of Risher and Muh? | 
: "A Whatever settlement was made would have been 
! made by them or, I should say, with their authority. I know 
only of the settlement through your eT 

"Q The executive committee of the partnership 
never approved that settlement, is that correct? 

Ys I don't recall approving it. 

"© It was never presented to the executive 
committee of the partnership, is that correct? 

: "2p I don't recall. 

ae Did the general partners, acting outside 

i of the executive committee, approve that settlement with Buckle, 
“fs Not to my knowledge. 

aS When was the first time you learned of the 
Buckley settlement? 

| "A I read about it in your answer." 

I stopped at page 125, line 10. 


I now go back to page 65, line 15: 
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| 
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2 | "Q In connection with the negotiations of the , 
3 | transfer agreement, did you make any effort to find out any- | 
4 thing about Charles Gross' capital position and the effect 
5 upon him of the transfer agreement? 
6 "A No. | 
7 "G Did you recognize that you had any obligate, 
8 j as a partner in Newburger, Loeb and Company to protect cheries 
' Gross' interests? : 
10 : ' "Gan you answer my question? | 
i "A No." | 
sag | I skip some colloquy. | 
3 "> Do you now recognize that as a partner | 
M4 in Newburger, Loeb and Company you had an obligation to sioteet 
5 Charles Gross! interest in connection with your negotiations 7 
16 concerning the transfer agreement? | 
- "A I am not sure. I don't know." | 
i ' Nothing further. | 
i MR. GRUTMAN: + hae one question, page 125, line 
” | a5: : 
. Continuing four lines after where Mr. Mandel left | 
. | att: : 
3 : ! 

| Q Before you signed the transfer agreement, | 
= | did anybody call toe your attention that Mr. Gross' attorneys i 
5 | 


said that and the attorney for Mabel Bleich and Jeanne Donoghue. 
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| 


‘ 

ai 
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i 


| 
| 
( 


| 
| 


| to return after lunch. 


I hate to suggest to the jury have a long lunch in the rain, 
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‘ pefore Judge Babitt. 


THE COURT: No, I thought I ruled against that. | 
MR. GRUTMAN: You did, your Honor. Yes, you did. | 
THE COURT: I ruled against that. | 


MR. MANDEL: Subject to these open matters, the defer- 


dants rest. | 


THE COURT: All right. We'll have certain matters | 


of law to take up right after lunch. | 


How long do you think we will require for that? | 


MR. SHAW: TI would think that it would take more | 


than fifteen or twenty minutes. | 


THE COURT: It is a question of when I ask the jury | 


MR. SHAW: I would think, because it is raining and 


but it would seem to me that 45 minutes would be at least re- | 
quired, in addition, for lunch. Perhaps counsel could take a | 
| 


| brief lunch. 


THE COURT: I have a luncheon appointment, unfortunate!l 


Ladies and gentlemen, 2:30. | 


(Luncheon Recess) | 
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DWen 2 | AFTERNOON SESSION | 

b 685 3 | 2:00 p.m. | 

4 | THE COURT: Mr. Mandel, I am going to admit almost | 

5 all of what you asked on page 142, but not quite all. | 

8 | I am going to admit the point heading except for the | 

i 

7 last -- | 

| 

8 ! MR. MANDEL: May I suggest this? Let me give you | 

9 the exhibit itself. | 

10 | THE COURT: Let's mark it. | 

11 MR. MANDEL: Mark it. | 

wu THE COURT: Triple 2. | 

13 (Plaintiff's Exhibit Triple Z for identification was | 

xx i marked. ) | 
15 THE COURT: I am going to exclude the last clause of 


16 | the point heading and the last two paragraphs at the bottom 
W | of the page. 
Bi We can put that on the record before the jury when 


19 | they return. 


| 

i ! 

ae MR. SHAW: Could you also consider excluding the | 

i 

21 | number $75,000? That's what I object to, your Honor, because | 
| 

- 4t is just wrong for that to have been said. It was an in- | 

ey | correct statement by counsel, at a point when they did not | 

iI 

™ ‘ understand either the agreement or the accounting concepts. | 

5 i MR. MANDEL: You can argue that. | 


+» 
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| 
2 THE COURT: This is a statement by counsel on behalt | 
3 | of 20 defendants, three eminent law firms. | 
4 MR. GRUTMAN: Is your Honorgoing to charge the jury 
5 | that as a proposition of law? | 
6 THE COURT: What is that? | 
7 | MR. GRUTMAN: That but for the existence of the 


| 
| 
| 
1 
8 || Buckley claims they are entitled to $150,000. 
| 
| 


ae MR. MANDEL: Yes, I would think so. | 
“ae MR. GRUTMAN: I didn't ask you, Mr. Mandel. | 

| | 
a THE COURT: I will await hearing more on that tonight. 


” ; But I am going to admit this as a piece of evidence. | 
13 MR, SHAW: The concept of a capital account, even of | 
limited partners, is that it waxes and wanes depending upon | 
5 | how good business is. And that was the mistake here. 

6 THE COURT: Well, gues may be. We'll take tht by 
| way of explanation, if necessary. | 


Bi MR. ESTERMAN: There were two points excluded from 


| that, did you say? : | 


” THE COURT: Yes. I marked them physically on the 

a exhibit in pencil. Mr. Mandel can show them to you. | 
: MR. ESTERMAN: Fine. 

- THE COURT: Mr. Shaw, you are going to move to dis- | 
" | tent 

os | 


MR. SHAW: Yes, your Honor. 


x G@ & 


R 
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' THE COURT: I await your motion. | 

| 

MR. SHAW: Your Honor, in behalf of the defendant | 

Aixala and the defendant Risher and plaintiff Newburger, Leb | 
and Company, Inc., I move to dismiss all of the sceneenctetin,'| 
the first, second, third, fourth and fifth, as well as the | 
sixth, seventh, eighth and ninth counterclaims, upon the ground 
that in my opinion, first of all, no damage has been proven | 
to have been sustained by Charles Gross, Mabel Bleich and | 
Jeanne Donoghue. | 
Secondly, there is no proof of the existence of a con: 

spiracy. In addition, there is no proof of the substantive | 
torts alleged or any liability upon the part of Mr. Risher, | 
Mr. Aixala or the corporation for any breach of Section 98. | 
of the partnership law. | 
As I understood it, your Honor, the conspiracy | 

in this case 1s a conspiracy for the purpose of injuring, in | 
an unlawful way, Gross, Bleich and Donoghue through the | 
commission of various substantive torts: the use of process, 
malicious prosecution, interfering with contractual relations, 


conceivably prima facie tort. I don't think it is necessary to 


| 


Insofar as Aixala and Risher and the corporation are | 


label all these. 


concerned, I think that there is a failure of proof of any 


agreement upon their part to enter into such a conspiracy or 
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2 | to aid in the commission of any of those substantive tortious | 
' 


3 | actions. And let me talk about it from tort to tort, if I may { 
4 1 The prime tort that is referred to in this case, I | 


5 | think in order of magnitude, is the tort of abuse of process | 


6 4 or malicious prosecution that involves bringing knowingly 4 | 
‘ | paseless cause of action, and they refer not only to the Buckle; 
° cause of action, I believe they u1s0 refer to the cause of 


| action brought in California and later removed for arbitration | 


| 
10 | to the State of New York. | 


| 

ij It seems to me that there 1s no proof that anybody 
i! | 
knew that the cause of action had no merit whatsoever, and I'm 


i referring to the Califcrnia cause of action. There is no | 


ie proof in the record of that. There is proof that there was 4 | 


{ 


16 judgment eventually entered as a result of what the arbitrators 
* decided in Gross' favor and not in the favor of Kayne and : 
_ Sloane. But there has been no proof that that cause of action | 
ss I was brought with the belief, which the Court could assume or | 
” anybody could assume circumstantially, that it had no merit. : 
” THE COURT: Mr. Shaw, let me stop you for a minute, | 
2 because I know you are up to the eyeballs with all of these | 
" facts and we could probably argue law for an hour and a half 7 
“ rather than the 45 minutes you've asked for. 

f | 
| Am I not right that Sloane said, "Tf you don't ball : 
25 


with us we are going to litigate you into the ground?" 


two 


on 


~~ 


R 


i 
i 


| 


| 
| 


| 
| 
| 
| 
| 
| 
1} 
| 
i! 
| 
| 


Hi 


| 
i} 


' process or prima facie tort has been proven to exist, because 


| gause of actin, at least if I am not of the state of mind that 


| 
: | 
| filed and subsequently the action is determined in Gross! — 
| 


. the only proof on the record I would think that as a matter of | 


‘ever, I am going to try this case until we end upin the U.S. 
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MR. SHAW: Assuming Sloane said that -- 


THE COURT: All right. Assuming he said that, why | 

| 

we have got to assume as proven whether it goes to the jury or: 
| 


not. 


Thereafter within a matter of days this action is 


Now don't those three facts alone require my submitting it to 


the jury? 


MR. SHAW: I would say no for two reasons. 

THE COURT: Couldn't the jury find on the basis of 
those alone that this was an action that was filed pursuant 
to an expressed desire to cause trouble for Charlie Gross and 
that the action came to nothing? 


MR. SHAW: The jury could find that, and if that was 


law neither the tort of malicious prosecution or of abuse of 


| | 
I can make a threat to somebody I'm going to litigate you for- | 


| 
Supreme Court, but if I am of the belief that I have a meritoric 


: 
| 


this is a baseless cause of action, or unless it is proven that 


my sole and only motivation is to injure -- for example the 


Oliver Wendell Holmes decision where the man opens up a barber , 


| 


ns 7 yeanrecnernnannsnsesnnaenanenanegn Ala ene 
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f threats, all the bringing of lawsuits, unless it is known to be 


- upon the evidence which the Court has heard, the testimony 


_ which has come in, certainly the conclusion cannot be reached 
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shop next to somebody else's barber shop, a perfectly leg itima tic 


| 


thing to do. But it was held tortious because it was estab- 


lished that his only motive in doing it was to injure the persdr 


next door. | 


That is absent in this case, your Honor. All the | 


without merit or unless it is solely for the purpose of injurire 
I think as a matter of law is not a tort. | 

THE CORT: All right. | 

MR. SHAW: Now let me just go further. With respect | 
to the Buckley claim, this is a case that the Court knows even | 
more about than the California action. The only thing we have | 
in the California action is that a judgment was entered in one | 


person's favor and against the other person. But insofar as 


the Buckley claim is concerned, your Honor, I think that based 


that the people knew or should have known that the lawsuit 

was utterly without basis, and I'm using each word carefully. 
It is not a lawsuit which anybody in my humble opinion could | 
conclude is utterly without basis. Nor is it a lawsuit which | 
anybody could conclude is being brought solely for the uninen | 


of injuring or harassing or causing trouble to a person. 


I think that the courts are free for people to come 
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2 | into and bring lawsuits if the lawsuits have merit and they 
3 | are not solely intended to injure, even though they may — 
4 | even though there may be great enmity between the plaintiff 
B) and the defendant. 
6 | Let me go a step further, if I may. Another area 


7 i in addition to the bringing of the causes of action involved 


2 } the violation or the fact that Section 98 of the partnership 


law was, in accordance with the decision of Judge Ward, not 


, adhered to by virtue of this transfer agreement because the 
li | consent of the limited partners was not obtained. 
= So be it. There is no argument with respect to that, 


your Honor. But how can there be a conspiratorial liability 


| upon the part of a person who is not a partner unless he knows | 


15 | that there is a violation or an illegal transfer under Section 


16 || 982 : 


| 


And here I think you get to the heart of what 2 ees 


18 ; conspiracy is and how it is different from a criminal conspirac 


19 In the order of importance, where two people get 

; | 
a | together and agree to violate the penal laws and merely commit 

| 
_ | an overt act in furtherance of that, that's sufficiently 
2 | 

| inimical to the interest of society for it to be punishable, 
23 || 

with nothing more. 

i | 
" | But where you merely have a tort or you have a contr: 
25 | 


and two people get together and form an agreement or have a 


a ee . 
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© 


R 


| partner, who wasn't involved in the transfer agreement, for 


not going to be able to prove that Risher, for example, knew 


' that Section 98 was being violated, that anybody knew that 
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state of mind to do something, unless they know or are tnvonved 
and carry it out, wny should they be involved in the tort or 
the breach of contract or the violation of the Section 98? | 


‘ow, I think that is where it crumbles, because inso- 


far as everybody who isn't a partner, who isn't a limited 


example Mr. Aixala, where is the proof that he knew that a 
violation of Section 98 was being committed? Where 1s the 
proof that he did anything? 

All right. Your Honor, in addition to the bringing 


of the lawsuit there were threats to bring the lawsuits, 

| 
there is the alleged reliance upon an opinion letter which Mr. 

| 
Persky wrote. I submit that if you look at the requirement of - 


| 


| 


| knowledge upon the part of any person in this case, you are 


baseless lawsuits were being brought, and that's the essence 
of a conspiracy. There has to be an agretéiment. 


I wonder if I can use a very presaic type of illus- 


' tration. Probably the simplest form of conspiracy case that 


i we are familiar withis the standard narcotics conspiracy, where 


somebody has a bag and in the »ag there is "arcotics. 


Now, he may be in vlved in that transfer with a man 
: | 


| who drives a car, somebody who carries the bag for a small port: 


13 


14 


17 


18 
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of the route, somebody who actually receives it or somehnod 
who gives it to him in the firss place. There's got 

proof that they knew what was in the bag. 


I think that there is no proof that anybody knew tha 


ee eee ee ee 


lawsuits were baseless, that opinion letters were erroneous : 
or any of these things occurred. | | 
Now, I think you should also view the conspiracy | 

from the point of view of the various alleged participants, | 
and I would only like to talk about the people that I represent. 
What proof uf any connection between the conspiracy as aiiegea! 
in the complains and these persons has been establis ied? 

With respect to Mr. Aixala, your Honor, the only 
evidence that I recall in the record is that Mr. Aixala 
was instrumental ‘n the recapitalization of Neuburger Loeb 
Corporation. He put up a certain amount of stock, the stock 
was security for a secured demand ite, a secured demand note 
came in as capital for the sopoerat ton. 

But there is no proof “hat he knew about a cause of | 
action being brought in C2lifornia, much less that it naa no ! 
merit. There is no proof that he even heard about the Buckiey | 
claim, much less that Silverman thought that the claim was with 
out merit. There is no proof that he even heard of Section | 
98 of the partnership law. And the transaction becomes consum- 


mated on February 10, 1972. 
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About a year later he signed an affidavit. The 


cicinieaercacivenretnagiianest< vshentih 


affidavit states that he was advised that the transaction 
was a perilous one economically. Subsequently, about two year 


zo by, his deposition is taken, and he indicates that, in fact, 


‘he was advised that the transaction presented no risk. | 


Now, I think that is a fair summary of Aixala's involv 
ment. I think it might also be established that he got his | 


stock back, that he received interest. I'm not concerned with | 


what is going to come out when Aixala takes the witness stand. | 
But I see merely a situation where he was represented by an | 
attorney with no proof of knowledge. 

Mr. Mendel's argument seems to be that since knowledge 


is imputed from the attorney to a client,the client ie a membex 


of the conspiracy if it is proven that the attorney did certain 


things. i 

I think that the law of conspiracy, even ina eriminel 
case, would not support that, and this is a civil case. | 

Now, insefar as Mr. Risher is concerned, your Honor, | 
there is no proof that Mr. Risher knew or sho..ld have known | 
thas the action brought by Kayne and Sloane nad no merit. | 
There is not even any proof that Kayne and Sloane believed | 


that action had no merit. There is no proof that Mr. Risher | 


| knew or believed that Section 98 was an impediment to the | 


transaction. There is nothing from which you could infer that. | 


| A 2650 , 
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He is not presumed to know the law. There is no proof that he | 
is an attorney. | 
There is no proof that he was in any way involved, | 
that I-can think of, in doing anything illegal or wrongful | 
in any way that traces his activity, either up to February = 
10; :1972,°when the’: conspiracy is supposed to nave achieved 


its purpose, or even after. | 


Let me say one further thing with respect to Ganmar? » 


eee pauimeesiitshl ie SiN UNE ER Ns ape a 


if I may. ft think that there has been a total failure of proof 
of damages, for this reason, your Honor. I think that under : 
the partnership law that a person having an interest in a 
partnership, merely if it is established that the books as of | 
a certain date say that is your capital account, is not , 
entitled to that sum of money. The capital account is not : 
a bank account. You can't go to the partnership and withdraw | 
the sum of money. Nor can you say that if the entire partner- | 
ship and all of its assets are converted the capital account 
represents the way you have been damaged, because everybody, 

I think, must take into consideration that the capital account 
is a bookkeeping figure which is used to attempt to reflect 


what the value of the business is and what a certain person's 


share is as of a certain period of time. 


There is no proof that Mr. Gross' interest, either 


| 
| 
| 
| 
| 


on the date of the alleged wrongful transfer, was worth the sum 
| 


) 
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set forth in the capital account or that Bleich and Donoghue, 


| 
who were limited partners to the extent cf $75,000 -- | 
THE COURT: How about the accounting - proof of 
yesterday? Doesn't that take him to the jury on that issue? 
MR. SHAW: I think the only thing the accounting 
proof does, your Honor, is prove that the capital acc .unt was 
a certain sum. That is like saying stock in a corporation | 
is a certein number of shares. The value of that is sail 
else. This is why Mr. Mandel wanted to get in the document | 
that he has just gotten in, which says $75,000. And herein z | 
| 


think that one additional step is required in the chain of | 


believe previous counsel may have made a mistake. Because I 


proof, and that is to establish that if there was an eesouscing 
between the partners -- | 
THE COURT: Even beyond that. If he had a liquida- : 


tion, didn't he say that it would be enough to go to the ate 


partners or did he say only enough to the subordinate lenders. | 
That is based on a study of the financial satormatson. 


This gentleman yesterday made a study of the financial informa - 
tion and said there was enough to get to Charles Gross. | 
MR. SHAW: TI think that he said that there would be | 


enough left over. But what Charles Gross would have been | 
entitled to twelve months after the date that he withdrew, 


what Mabel Bleich would have been entitled to six months after | 


2h 


24 


| exists with respect to each person and you have to see what 
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the date they withdrew has not been established. 


| 


THE COURT: I don't think we need spend much time on: 


that, because, frankly, that doesn't really move me, that socket 
| 


| 
though, is accounting and that is in essence what I have always 


MR. SHAW: All right, your Honor. The key word, 


felt from the day I first appeared before you in this case 
shoula be done. Ordinarily when a partnership is dissolved 
and there is a dispute regarding the capital account, the 
partners get together and draw up she items of their account 
and any areas where they can't agree are resolved, a balance 
is s‘ruck and that's what the rerwon is entitled to, not what 
the capital account says. | 

THE COURT: No. But I think the jury on this case | 
43 not being asked to do that. The jury is being asked to 
determine, given the facts, would they support a finding that = 
three people had been ridden over roughshud and damaged, 
and if so to what ex ent. That is the question that Mr. 
Mandel poses. : | 

MR. SHAW: May I just make one statement? Because | 
ft know Mr. Grutmar is raring to go. | 

I recall so vividly situations in conspiracy cases, 
and I had a good tex:her in this area, where I was advised you | 


can't paint it with a broad brush. You have to see wat proof | 
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the conspiracy is. 

I don't think that you can simply throw this case 
inte a pot of they were trying to do bad to them because 
they were trying to do bad to us. {2 think conspiracy reauires 
you to define what the object of the conspiracy was -- 

THE COURT: I don't quarrel with any of that. 

MR. SHAW: And you have to iave connectixi, with the 
people to 4t and that's where I think that we are lacking 
in it. ) 

THE COURT: All right. 

MR. GRUTMAN: Yovr Honor, I jein in the motion made 
by Mr. Shaw previously set forth by hin cn behalf of my 


client Finley Kumble and I make the motion which T do now, 


your Honor, not in a perfunctory way, and . 4: *t in an endeas .~ 


to heip the Court shape what is an unwieldy mass of evidence 
and a wide variety of claims that have been asserted by Mr. 
Mandel on behalf of his client. 

I would say first on behalf of my client that it 


would be interesting for youx “onor to consider a rather 


' @urious custom of the French law. In the French bar, whenever 


a lawyer represents a client accused of a capital crime, and 
the client is condemned and the execution is by guillotine, 
tr- losing lawyer must attend the execution. 


ad the reason for that, your h ‘or, ~3 to encour _@ 


fe 
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veal and vigor and to deter lawyers from anything less than 
their wholehearted best on behalf of their client. 

But the French law, in that curious custom, only 
executes the condemned, not his lawyer. And in this case, 
if your Honor please, what Mr. Gross through Mr. Mandel has 
done is to contrive what I believe I can respectfully say to 
this Court is a totally fake case against Finley Kumble. 

There are seven specific claims made about the 
activities of Achert Persky and, through Robert Persky, 
that reach into the only pocket that could possibly satisfy 
the rapacious greed of Mr. Gross, and that is Finley Kumble, 
and I'll itemize these for you. 

The first is the claim that the transfer agreement 
was in some way void, part of the conspiracy; secondly, that 
the opinion which was rendered by Robert Persky in connection 
with that transfer agreement at the open request and with 
complete acquiesence and at the insistence of the people who 


asked him in the unexpected circumstances to render it was 


likewise part of the same sham conspiracy; and third, that the 


transfer agreement was in some way part of the conspiracy to 


withhold the capital of the Gross, Bleich and Donoghue interest¢ 


fourthly, that the settlement of the Buckley claim by Mr. 


= 


t 


| 


Persky had a one hundred percent improved figure over what the | 


prior counsel had been able to have offered in the more than a 


i 


18 


19 
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year that they represented Newburger Loeb, was likewise p. | 
of a conspiracy, that the assertion of the Buckley claim on | 
behalf of Newburger Loeb by Finley Kumble was likewise somehow | 
or other part of this same conspiracy. | 

Now, your Honor, there are two other points which | 
I shall separately treat because I believe that they are | 
so thin, that is, the Rafkind claim and the assertion of the | 
bringing of lawsuits on behalf of clients, also alleged to be | 
part of a conspiracy, are not legally cognizable and can result 
in no actionable liability against the law firm. | 

Section 772 of the restatement of torts, as embodied | 
in the case of D and C Textile Corporation versus Rudin, | 
reported at 41 Misc. 2nd, 916 and at 246 New York Sub 2nd 813, | 
establish -- that insulating protection that the French law | 
gives to the lawyers, namely that when a lawyer acts in a | 
representative capacity on behalf of a client, even where he 
is ae, there is no liability against the lawyer or the law , 
firm. They are protected by a privilege. | 

And that 1s the law, and the law is set forth by | 
Judge Silverman, a learned judge of the Supreme Court of the | 
State of New York, and that law has square and direct applicat 
to those enumerated acts of so-called conspiracy because in | 
every one of them Robert Persky and the firm Kumble Finley acte! 


| 
in a representative capacity. We diiso in drafting the transfe” 


18 


19 
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agreement, we did so in rendering the opinion in connection 
with the transfer agreement, we did so in settling the muckiey | 
claim, and in the assertion of the Buckley claim on behalf of | 
Neuburger Loeb we did so with the authorization and at the | 
insistance of our client. | 

Now, 1f lawyers are to be held up to be the sport | 
and victims of dissatisfied interests that don't coircide with | 
the Snuweonts of the clients whom lawyers peameuaet. then I | 
say to your Honor anytime a lawyer acts on behalf of a client, 
he is exposing himself to a charge of ssventneees 

There is not in all of Mr. aie te aucauiden case 
one scimtilla, and I say this not rhetorically, I say this, 
your Honor, you can search your notes and your recollection, 
there is not one scintilla of evidence that Persky or Finley 
Kumble acted with malice, not one slight piece of evidence on 
which you could infer that the conduct of Persky or Finley 
Kumble was doing other than what lawyers are supposed to do, 
act on behalf of their clients in conflicts. 

And for that we are supposed to be liable. Finley ) 
Kumble did not get any of the stock, Finley Kumble -~ : 

THE CCJRT: What about the famous statement that can 
cross examined -- | 
MR. GRUTMAN: "lf you don't do what Fred asks you | 


do, we'll be sorry." 


' 
i 
| 
{ 
' 
1 
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2 THE COURT: I wrote it down while you were writing | 
3 it down. Make it, "So you'll be sorry you didn't do what Fred | 
4 asked." ! 
5 | MR. GRUTMAN: That, of course, your Honor, you | 
6 | will remember, is a retread and slanted nuance ~~ 
| THE COURT: I agree. But that is a statement in the 


| 
| 
| 
| 
8 | recor that the jury is entitled to consider and give full 
| 
| 
| 
| 
| 
| 
| 


You heard Burak testify. You heard Mr. Ryan, a 


weight. 

10 MR. GRUTMAN: I'11 take that. What that says, Judge, 
ll | is wien a lawyer says, whether he says it to your face or 
12 || on the telephone or by letter, if we can't resolve this, we | 
18 : are going to sue you. | : 
M4 | But the "we" wasn't Finley Kumble as a plaintiff. 
15 It wasn't we who were to be enriched. It wasn't we who were | 
16 | to be benefited. Robert Persky when he said it was the alter | 
Wf ego, the conauit, the surrogate, the lawyer for somebody coe) 
” | And -- | 
19 THE COURT: Can a lawyer overstep the lines? | 
20 : MR. GRUTMAN: Not if it 1s on the basis, Judge, of ! 
- | asserting the claim which he belives has merit. The lawyer 
a oversteps the line when he lends himself to sham, baseless ! 
* | litigatiowhich he knows has no color of merit. And that, ! 
- | Judge, has to be proven, and Mr. Mandel has failed in that proe 
25 | | 

| 
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lawyer of some eminence. It was Ryan and Webster, Sheffield's | 
view that there was something wrong in the Buckley case which 


the Finley Kumble firm recognized because we didn't have the 


conflict that Goldenberg and Barell had. When Robert Persky 


6 said, "we" he had -- | 
7 | THE COURT: Mr. Grutman, I ama judge. I am not a | 
8 | jury. You don't have to get off into things. We are only | | 
9 arguing now a motion to dismiss. | 
- MR. GRUTMAN: Judge -- i 
il THE COURT: Allegation. ) 
12 MR. GRUTMAN: The allegations, I say, Judge, are : 
13 utterly baseless. And if I argue it, forgive me. | 
- | THE COURT: The question is whether there is —— ; 
15 I in the record requiring submission to a jury. I ammt going 
18 to argue the merits. I don't care about the merits. It is : 
u | not my function. It is their function. : 
18 MR. GRUTMAN: I say legally there isn't any evidence | 
19 | that you can submit to this jury that Persky or the Finley | 
oe law firm acted maliciously or that they acted without | 
= authority, with reason or in the belief that the claim was 
2 |. | 
| baseless. | 
° : THE COURT: Which claim? : 
4 MR. GRUTMAN: Either the Buckley claim or any claim | 
25 


| that was asserted on behalf of their clients. There isn't any 


s =: 2 Sf 
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proof that the entire skein of complaints which originated out | 
of the limited partners and the general partners and the | 
subordinated lenders, which were voiced to Mr. Gross, as | 
reasons which should be considered for finding the weight -- 


| 


were asserted without good faith belief that there was merit | 
to those claims. | 
THE COURT: Is the jury not entitled to draw a | 
contrary inference from the partnership's complaint naming | 
Charles Gross as the person who handled the Buckley —— 
MR. GRUTMAN: No, Judge. | 
THE COURT: Why not? Here is a complaint that, as | 
everybody concedes, has an erroneously named first party in 
it. : 
MR. GRUTMAN: The answer is while there was a 
technically deficiency in what was not yet a pleading, 
Charles Gross -- 


THE COURT: Purported to be a pleading. 


MR. GRUTMAN: What purported to be or what would be | 


| 


home to Charles Gross, a man who just wouldn't see that anybody 


| a pleading and what was used as a legitimate device to bring 


was serious. Charles Gross was legally responsible, legally 
|| he was responsible -- 
THE COURT: I don't disagree with what you are 


|| telling me. But I am in the position of having to determine 


_ ££ S&S 8 
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whether or not there is anutter falsity of evidence from | 
which a jury could conclude the contrary. So it doesn't do ay 
good for you to say yes, but shis doesn't. mean that. That 1s 
for the jury to decide. | | 
MR. GRUTMAN: The answer is that a case has to be | 

decided on its facts, mt on technical errors in pleadings or | 
what would purport to be pleadings. | 
THE COURT: I wouldn't consider it a technical error | 

for a complaint that 4s exhibited to somebody to say that the | 
person handled 1°.“ transactions when he handled no transaction: 
MR. GRUTMAN: Judge, Gross and Company <a 

THE COURT: I know it. But that is not what a 

thing says, and you know it as well as I do. | 
MR. GRUTMAN: I will accept the fact that there weee 

those errors that were not later present. But the point is, | 
those errors don't prove that Persky believed that the sub- 
stantive claim was baseless. That is the ultimate profundum on 
| 

that liability won't attach. | | 
THE COURT: It seems to me the jury could conclude | 

from that that Persky rushed together a document to show to | 
Charles Gross to try to introduce certain conduct. | 
MR. GRUTMAN: The acting under the exigencies of the | 


moment, that would now prove that Persky was doing something 


legally offensive or that he was sponsoring baseless lawsuit. 
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| 
| 
1 | 
} 
2 } That something is done in haste does not mean that it was done | 
\ 
3 | with malice or that it offended the law. | 
4 | THE COUAT: I am sorry to say I disagree with you 
| 5 in the overall context. I think that the jury could so find | 
{ 
6 | pased upon the various pieces here that have been put in of | 
| 
7 || one kind or another. 
8 MR. GRUTMAN: You mean the fact that our law firm 


| 
| 
| 
| 
9 was used to type Fred Kayne's letter? | 
| 
| 
| 


10 | THE COURT: Look. Don't -- you are not cross 
il | examining me and putting a leading question to me to get me | 
af to say no. | | 
13 MR. GRUTM’N: I am trying to engage your mind an. l 
4 trying to understand what you are saying when you refer to | 
15 various pieces. 
” | THE COURT: That the statement made to Charles Gross, 
W "We'll make it so you'll be sorry" -- 
" MR. GRUTMAN: What 1s wrong with that, Judge? | 
| 19 THE COUPT: It contains an implicatior of a threat | 


| 2 \ that if you don't go along with this we are going to give you 


* tre business. 
- MR. GRUTMAN: Do: you know what, Judge? He didn't | 
- say he would break his legs or that he would hire a hit man. | 
” | He said, "We are going to make it so that you shall be sorry." 
| | 


There is nothing wrong with a lawsuit -- 


RENEE he RENNER 


ee 
<. 


19 


21 


claim? 


a 
a 
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THE COURT: He just said, "I'll make you an offer | 

you can't refuse," and then there was a dead horse in the bed. | 


What does “offer you can't refuse" mean? Remember in the 


movie he said, "I'll maxe him an ofer he can't refuse"? } 


~-vwere 


MK. GRUTMAN: Yes, I understand that, Judge. | : 
THE COURT: In the context that was intended to be — 
a threat. 7 | : | 
so MR. GRUTMAN: If I said to you, believing that I> 
had a meritorious claim, "I am going tc sue you to the end of 
the world, I am going to get the biggest verdict I possibly 
can, I am going to tie you up," the law neshtanmded that. 
THE COURT: Mr. Grutman, I disagree with you as a 
matter of law on t..2 total picture here of Mr. Persky's conduct. 
I think the jury could conclude to the contrary. | 
MR. GRUTMAN: I will submit on the evidence that Mr. 
Mandel has adduced, if that was what the jury would so find, | 
1t would require being set aside as contrary to the evidence. 
THE COURT: Well, reascnable men are differing at 
this Saint. 
MR. GRUTMAN: If we would go in on the churning claim, 


| 
could we be guilty of malicious prosecu*ion for the churning 


THE COURT: The jury will then have made its decision. 


| That is not my question. Let's go on. 
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if accounting, and that an action at law may not be maintained 


1! ‘ 
i | 
2 | MR. GRUTMAN: Second point, Judge. 
3 | THE COURT: 45 minutes to oath at this point and 
4 the jury is probably wondering why they are not being used on : 
5 . Thursday afternoon. | 
6 | MR. GRUTMAN: I am not trying to — their time | 
7 or the Court's or ours. I will come briefly to the conclusion. 
8 | And I would like to touch on the last point that an 
9 : raised with Mr. Shaw. And although your Honor has not asked 
10 | for laborious detailed recitations of authority, there is one | 
| ll : case that I would seriously commend for een study and that is . 
7 i Blackburg against Weiss, 2 Supreme Court decision cited at , 
| 13 16 Misc. 2nd 564. I will read six lines from Judge Shapiro, | 
| 14 Irwin Shapiro's decision: | 
1 "The rule is well settled and has been reiterated | 
16 | ease and time again that neither partners nor joint venturers | 
V7 I can sue each other at law for anything that relates to the | 
18 | concerns of the partnership or joint enterprise until after a | 
x9 | settlement and balance struck and express promise to pay.” | 
20 And the string of citations, Judge, runs a third of | 
21 the page. | 
= THE COURT: Can I have that so I can see it? | 
| = MR. GRUTMAN: .It conciuded by saying that suits | 
| “ | between partners should be brought in equity, particularly | 
| 25 | | 
| 
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| 


until after an accounting and balance struck. 
It thus follows that without an accounting, regard- : 
“less of the way in which your Honor characterizes the conduct | 
i or the deals between these three aggrieved people in the | 
partnership, there is and oO be no cbligation to pay. | 
THE COURT: All right. | 
MR. GRUTMAN: The last point, your Honor, I renew | 
our motion to dismiss on the first counterclaim, a motion ce 


we made before the start of trial, on the ground that as 


| pleaded, that is pleaded action ex. contractu, and Finley 


| 
' Kumble has no liability since we were not parties to the | 


f transfer agreement. 

There was no fiduciary duty, there was no conflict | 
| of interest. | 
I likewise move to dismiss the v2dlation of the 

i alleged claim of fiduciary duty. I “cue to dismiss the allegeg 
} claim of the violation of fiduciary duty on the ground that : 
' there was no fiduciary duty. Everyone was represented by 

| separate counsel. We did not represenv Gross, Bleich or 
Donoghue, and I commend to the Court as authority for that 
ethical consideration, I believe it is, 5-18. 

I likewise move to dismiss any claim against the 

i Finley Kumble firm on the ground that we were engaged in a 


| conspiracy to withhold the money of any of these people. We 
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1 | 
| did rot touch the money of these people. It was never in our | 
3 | hands. We never benefited or profited from it. 


| 

{ 

| And I will submit there is absolutely no evidence | 
| | 


| under any maintainable theory of law that can be submitted 


| 

i 

| } | 
6 | to this jury and cn which on the record as made liability | 

| could be imposed against us. | 

| 

| | 

| H 


i ! 
8 | THE COURT: Let me just be clear on one thing. ! 
9 | There is no question, is there, that if Mr. Persky is responsit) 
10 here, that the firm is similarly responsible? | 
11 i MR. GRUTMAN: TI believe that that as a sorvect. siete 
ke i ment, Judge. Except, your Honor, on the Rafkind matter, in | 
8 the Rafkind case -- Mr. Gelb, your Honor, I don't beldeve you | 
14 have one. | 
15 THE COURT: I have met him. | 
16 MR. GRUTMAN: In the Rafkind case, your Honcr, the 
uf || oniy evidence in connection with that claim, which we submit 
18 should be dismissed, is that Mr. Persky advised the executive | 
19 committee that if they were to go along with Mr. Gross! request 
” for clearance it would require an amerdment of the partnersntp | 
a | agreement. And that's all that Mr. Persky said and I don't see | 
= how that rises to the level of conspiracy uniees he is conspir- 
i 
1g | Ane with himself. | 
. | THE COURT: All right. | | 


MR. ESTERMAN: If your Honor please, I'll be very 
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I join, of courve, in the motion of Wr. 


brief, obviously. 


Shaw and Mr. Grutman on behalf of Mr. Persky to dismiss and 


I will not repeat all that they said. I include, of course, 


Mr. Grutman's reference to the French law and I would just 


if I may. 


like to add one point, 


ae With resp ct to the opinion letter, if you look at 


the facts as they existed at the time the opinion was given, 
9 | and I don't think there 1s disput:d in all of this record, 
0 it is very clear that trere was a difference of opinion on 

ll || behalf of Mr. Burak and on behalf of Mr. Sersky or anyone else 
as tc what the state of the law was in that regard at that 
13 | time. And where lawyers differ there can be no eedeouetniiaty 


| if, in fact, later on it turns out that the lawyer who acted 


| or told his client to act in reliance on what the lawyer = 


there was a difference of opinion that was not clear, there can 


| 
1 

i and his sincerity and his knowledge of the law was such that 
| 

| 


| be no responsibility if it turns out later that he was wrong. 
ig | The cases are, as we say, "legion" in. that 

_ area. | 
So along with the additional facts, I suomit the 
| motion should be granted. 


THE COURT: All right. Mr. Biehl. 


= & 8 


| 
| MR. BIEHL: Your Horor, at this time I would like to 
| 
| renew our motion that was made at the beginning of the case to 
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i. 
| 
dismiss the first counterclaim and the fifth and sixta equnar 
claims under Section 98 of the mrtnership law. That need not | 
be argued here. It has been argued fully ul oapers. | 


Mr. Shaw hit on the California, as far as it 


affects us. Section 98, the opinion letter has been hit | 


@ 


on by Mr. Estérian and the Buckley settlement. The law has | 
~2en .ouched on. I think they are all the high points of the | 
alleged conspiracy. | 

But insofar as they affect or clients, each of 
those matters bears a few moments of ettention. 

THE COURT: You are speaking f 

MR. PTEHL: On behalf of Robe ws Muh, Fred Kayne 
and Charles Sloane. 

Insofar as the rucley settlement is concerns thera 
1s no evidence on this record that Fred Kayne or Charles 
Sloane knew ebout that settlement before it occurred or 
what use would be put to it. | 

So, therefore, the jury could not find that it was | 
a part of an agreement that Kayne had or Sloane had with anyone 
else that the Buckley claim would be used to bring Gross to | 

4s feet, to get Gross, Bleich ai Donoghue to agree to go | 
along witi\ the transfer agreement. 


What we have on this, most favorably for Gross, as | 


to Mr. Muh was that according to the testimony of Andrew 


18 


19 
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| 
Newburger read into the record this morning that Mr. Muh knew 
of the settlement. More than that -- or, putting it another | 
way, that Mr. Newburger said that Bob Muh would have known of | 
the settlement. He was in that position at that time in | 
October, November, December, 1970. | 
But that is as much as this record evidences our 


clients had to do with the Buckley matter, and that is ee! 
to have been an important part of the conspiracy. | 


| 
| 


| 


Now, as far as the opinion letter is concerned, 
once again there is no evidence that either Mr. Kayne or 
Mr. Sloane knew of the Rosenman position at all in the closing 


and that Mr. Muh knew about it perhaps a day before, considered! 


it a procedural matter, was not concerned there wasn't going | 


to be given by one law firm and that it was going to be given 


| 
by another, a perfectly innocent judgment on his part, not any ' 
evidence of a motive, not any evidence of participating in a | 
{ 


conspiracy to make this opinion letter go along and to compel 


people to agree. | 


As to the California class action, a California actich 
and eventual arbitration in New York, how does that fit into “ne 

| 
alleged conspiracy? Your Honor has evidencad some ccncern becau: 


of the time it was brought, in the beginning of February, 1971, 


; 


right when there was hard bargaining. 


THE COURT: It followed by three days a telephone | 


t 


| 
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| 
: 


MR, BIEHL: And the evidence will show, and I don't 


conversaion by Mr. Sloane saying, “If you don't play ball, I 


am going to sue you.” 


want to go too far into this point, that in order for it to 


have followed three days that conversation, the wheels had to | 


wasn't the telephone conversation of Sioane that brought that 


| 

| 
| be put in motion two or three weeks before that. So that it. 
| about, the decision had been made before that. 

| 

i 


So that in effect will negate the conversation of 
i Sloane with Gross, but that is in our case. 
i Taking it on this state of the record, you do see 
| | 


| a substantially long, expensive, protracted arbitration that 


| 


| followed, that went on for several years, that to me over- 


f shadows the fact that a few days before the transfer agreement | 
| 
| 


was entered into Mr. Gross was told that he would, in fact, 
be sued. | 


He was told, he was sued, there was a counterclaim | 


in that arbitration, as you have seen, your Honor. The counter- 
claim submitted by Mr. Gross was not as Mr. Silverman has tried! 
| 
| 
arbitration was brought maliciously, there was malicious prose-' 


to characterize but, in fact, it was an allegation that the 


missed, and it was, how can you consider that the arbitration 


cution. And if that was the claim, and it was, and it was ato-| 
| 


was brought in bad faith on it. | 


ss © & R 


: we know is that Fred Kayne told Bob Muh, in advance of bringing 
| 
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So I think that taking both the enormous investment : 
time and energy and money that Mr. Sloane and Mr. Kayne put ! 
{nto it, also the fact that it only related to their personal : 
investment, itdid not relate to the new corporation, it did not 
relate to anyone other than themselves, the fact that , 
Charles Gross brought them into the curtvetenin,. the fact 
that he admitted on the stand that they lost substantial sums 


of money within the first year and they were suing to recoup 


that, separately states and puts this claim separate and apart. 
i | 


| 

| 

be some continuing thread, some, "I'm doing this and communicat - 

| 

| 


| 


from the entire thread of a conspiracy between the parties. 


Now, also in a conspiracy, your Honor, there has to 


ing this to other members of the conspiracy." 
As far as the California action is concerned, all 


| 


the lawsuit, tht he was going to sue Charles Gross. That's 


all. We know that Bob Persky, who is representing Fred Kayne , 
in some capacity, either through the corporation or in some | 
way, knew a few days before the lawsuit was brought that it 
was to be brought. Mr. Kayne did not consult Mr. Persky 

in bringing that lawsuit, Mr. Kayne did not say, "Bob, should 
I do this to accomplish a conspiratorial end or to get Mr. 


Gross to go along.” | 


‘He said,. "I am going to do this because I have been 


a 


& 
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"hurt by Charles Gross." And that's what he did do. 

There is no connection between the California action 
and the goals of the alleged conspiracy. 

THE COURT: Well. let me ask you this. My memory is 
that Mr. Gross testified that on the 15th of January he was 
at a meeting in which Persky told them it is your best 
interest to go along with this deal as it was structured and 
to convince his sister and Miss Bleich to go along, too, and 
the response is negative. Ten minutes after the meeting 1s 


over there is a c.il from Sloane from California in which he 


says, "Charlie, I've lost money here. If you kill the deal, 


' you'll be sued for a long time." 


Now, is that an accurate erection of what the testi- 
mony was? : 

MR. SHAW: Yes. Absolutely. Because there were 
disputes on both sides. 


THE COURT: All I'm saying is that it seems to me 


_the jury could conclude from that that somebody at that 


: meeting, and I suppose that would mean. either Mr. .Risher or 


‘Mr. Persky, called Mr. Sloane and toldnim of what had happened 
| 


: at the meeting, inducing the phone call ten minutes later. 


|! 
4] 


i 
| 


MR. BIEHL: The testimony was Mr. Persky left the 


| meeting and telephone Mr. Kayne. 


THE COURT: I remember that now. Yes. 


Sot Se ee ee ee EP ere OS COURT 
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a 


| failed -- 
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MR. BIEHL: So the inference to be drawn, if any, is | 
that Mr. Kayne communicated what was communicated to him second 
hand to Mr. Sloane and Mr. Kayne and Mr. Sloane were, in fact, | 
united in interest. | 

THE COURT: Dr-sn't that require submission to the | 
jury on a showing that Pe:sky makes a statement you better go 5 
along and fails, he calls Sloane, and Sloane says -- tells | 
him the same thing, "If you itt wee are in trouble." ) 


MR. BIEHL: That chronology in itself doesn't do it. | 


What I think overcomes the apparent problem there is the bele6 


| py Kayne and Sloane in the lawsuit that they had age ‘nst Gross. 


MR. GRUTMAN: Or lack of proof to the contrary. | 


MR. BIEHL: Or absence of proof to the contrary. | 


MR. SHAW: You don't have to love the person you _ 
suing, your Honor. That is the point. : 
THE COURT: No. But if the inference is that you are 
not going to be sued if you don't kill the deal and the suit is 
commenced, one could infer that the suit was commenced nee 


| 
you are killing the deal. 


| 


THE COURT: Then this goes to the motive for it. And. 


MR. GELB: But not because it was baseless. 


| 4¢ the motive and if the lawsuit 4s brought without any basis 


which you could conclude from the fact that the arbitration 
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2 ! MR. GRUTMAN: You can't, Judge. 
i} | 
3 | THE COURT: The jury can conclude. | 
1 | 
4 | MR. GRUTMAN: If that was so then anybody loses a case 


and gets an adverse verdict, they are subject to being sued for 
| 


| 
§ | malicious prosecution? 


| 
a THE COURT: One of the elements of malicious prosecu- 
8 | tion is a showing that the action was unsuccessful. | 


t All right, gentlemen, Mr. Greenberg can't take every- 
| | 
10 || body at once. | 

i : | 
ae My friend here has the floor and everybody else will 


| 


2 | pe quiet. 
ed | | 
3 i MR. BIEHL: I appreciate everyone jumping in and ! 


14: trying to support our position. And the position ts seeneneens 


| 
' 


1s | by the fact that in that arbitration Mr. Gross did assert 
16 that the arbitration was brought maliciously and that sieueelal 
au | was dismissed. So I don't think it is -- _ ! 

| THE COURT: That assertion wasn't ruled upon. That 1g 
19 one of the things I remember being subject to some discussion. 

| 
MR. BIEHL: That is the testimony of Mr. Silverman. 
21 | THE COURT: It dismissally went to the counsel 

| fees that he asked for certain purposes. 


All right. I understand your position on this in any 


g 


MR. BIEHL: Another point, your Honor, is that what 
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we hav2 here is an alleged conspiracy to induce a breach of 


3 | the partnership agreement. If there ever is -- the claims 

4 | that Gross, Bleich and Donoghue assert that they had arise 

5 || out of a partnurship agreement. Now they come forward and say | 
6 | that the members of that partnership conspired with the 

7 || partnership and senactoed with each other to make sure that 
they didn't get their right under that agreement. | 
The law is to the contrary, that the partners cannot | 


10 | conspire with the partnership. So I say that the claims 
! 


ll | against our clients Kayne and Sloane as withdrawn general 


ct 


We ; partners as based on that theory have no merit and shov.d 
13 | + Jupmitted to the jury. 

“| MR. MOSS: Your Honor, I speak on behalf of the 
13 | general partners. 

| MR. BIEHL: To follow that through, the an remedy 
| that Bleich and Donoghue and Gross would have then is a claim 
18 ! for breach of contract and they would have that only against 


ad the existing general partners at the time the alleged breach 


“ | occurred. Neither Kayne nor Sloane were partners on the date 

- the defendants claim that the partnez ship agreement was OES 
22 by the entering of the transfer agreement. | : 
. | THE COURT: Okay. : 
"| MR. BIEHL: And as you know, Mr. Muh was not a | 
25 | ! 


| partner. Thank you very much. 
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2 | THE COURT: Thank you. 
3 “~, Moss. : 
4 | MR. MOSS: I speak on behalf of the general partners, 
5 who were defendants in the counterclaims. | 
6 And I join in the motions that were made by Mr. | 
7 | shaw, Mr. Grutman, Mr. Esterman and Mr. Biehl} | 
$ | I will be very brief. I will address myself to the : 
8 | three counts, the conspiracy count, the transfer agreement and | 
i | 
10 the Rakind offer of employment. | 
Hl : 
‘ad : With respect to the conspiracy counts, I respectfully 
12 state that there was no conspiracy proven against the general 
| 
18 partners. They dealt at all times at arm's length with all ! 
i : of the diverse interests that were negotiating with respect ee 
1 the transfer agreement. 
t 
, 16 The object of the conspiracy alleged was tu keep the 
4 Gross -- it is claimed that the object of the conspiracy | 
I 
| 18 alleged -- that the object of the conspiracy was to keep the 
19 Gross money in the partnership. This was not the conspiracy. | 
™ | There was no conspiracy to retaliate if we didn't go along with 
* the deal. : 
oa With respect to the transfer agreement, the general | 
partners believed that under the special circumstances that | 
existed the transfer agreement was valid. | 
95 | 


| With respect to the Rakind employment offer to Gross, 


me 
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no malice has been shown on behalf of any of the general 


| partners in responding to the Rakind letter for employment, 


| offer of employment. 


THE COURT: All right. Thank you. 


Mr. Mandel. 
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erpt 1 | jigs 4118 2 
. | MR. MANDEL: Your Honor, is there anything in | 
, et al., | | 
Civ. 68 particular you would like me to respond to? 
5 stig 4 | THE COURT: Yes. This last argument of Mr. Moss. | 
5 I can see general partners being held in under the partner- Z 
6 ship law breach, without any question. What about the ) 
7 conspiracy aspects as to them? That is obviously a little | 
8 | more troublesome. | 
9 | MR. MANDEL: Let me talk about that. | 
10 } THE COURT: There are three areas, and this is | 
1l | one of the three, and then I'll let you speak -- : 
12 | MR. MANDEL: Let me talk about that at once. | 
13 | My friends in part have not been talking about | 
14 || my case. They talk about malicious prosecution and they 
15 talk about other principles of law. Bascially, and | 
: 16 | especially with regard to ‘is partners, our case is a | 
7 | fraudulent tid aci cae fiduciary duties and obligations, and | 
18 || I have cited law to your Honor in our requests to charge | 
19 which shows that the fiduciary duty extends beyond the time | 
20 | a person stops being a partner until the whole matter is | 
2) wound up. | 
“ In this particular case, I would like to start 
Se. first with the violation of Section 98, and that's the | 
2A wrong way to put it because it is not that it is a viola- | 
s 
| 


| 
| 
| tion of Section 98, it is that an unauthorized and improper 
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2 | transfer was made of the assets which amounts to a conver- 
3 | sion. | 
4 | Some of my friends argue that only the partners | 
5 can be liable for violating Section 98, and our position | 
6 | is there is no substance to that. The fact is, Section 98 
7 | delineates the power and the authority to transfer partner- | 
: 
8 ! ship assets, and a transfer without power and without 
9 | authority is a conversion. | 
10 A ‘conversion is a tort. Everybody who | 
11 | ee in the tort is liable for the tort jointly and 
12 | severally, and that is the Section 98 situation, for | 
13 starters. | 
14 | But, beyond that, we have something much more | 
15 | serious in this case, that it was done deliberately and | 
16 | knowingly. And I'm not arguing to the jury now. I'm | 
17 | saying there is evidence from which that can be inferred. | 
18 | And what is the evidence? The evidence is | 
| 
19 | that the attorney retained by the partnership came to that | 
mH) | opinion and so advised the partners. | 
21 | Burak testified as to what his opinion was and | 
22 | that he advised the partnership. Andrew Newburger admitted 
23 | it in his deposition. Notice to one partner is notice | 
| 
24 to all. | 
25 : Now, whether the partners went ahead intending | 
| 
| 
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knowing to disregard the law or whether they elected to 
take another opinion may be a jury question. But there 
is no doubt that there is at least a jury question there, 
from that fact alone. 


THE COURT: This is on the conversion, aside 


from the Section 98 picture? 

MR. MANDEL: That is correct. 

THE COURT: All right. 

MR. MANDEL: Now let me go further into the 
entire eonaeiracy; which was this: 

Gross, Bleich and Donoghue were standing in 
the way of a deal that a lot of people wanted to make, 


and a lot of people with different interests got together 


and did certain things to Gross, Bleich and Donogue in 


order to make their deal and to avoid the impact of granting | 


Gross, Bleich and Donoghue their rights. 


Now, what did the different people do? Let me 


start with Persky, because in my opinion -- 

THE COURT: Mr. Mandel, I don't know that we 
need to spend all this time in that recitation. Let's 
go, for example, to Mr. Aixala. What is the proof 
against him in this case? 


MR. MANDEL: All right. 


The proof against Aixala is simply this: 
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He was one of the promoters, in a sense that 
he had an interest in getting the deal through. He had 
a chance to make a profit out of it. He was represented 
by Persky. 

Persky's knowledge and acts I believe are 
imputable to him as a matter of law. So that I could say 
that, if Persky is guilty as a matter of law, then under 
some of the cases I have cited to you Aixala is guisey. 

At a minimum, ‘the jury may infer that Persky notified 
Aixala of what was going on. 

THE COURT: No, I don't think they could do 
that. I don't think that in a civil conspiracy, particu- 
larly. where Persky is trying to get this man in with his 
money, the jury can conclude, in the absence of proof, that 
there was notification here. 

What are the authorities that you say support 
Aixala as being chargeable with Persky's knowledge? 

MR. MANDEL: In one of our requests to charge, 
your Honor, we have the authority on the imputation of 
knowledge of an attorney to a client, and the New York case 
is a case where admittedly the client did not know what the 
lawyer knew, and the client was held liable. 


What was involved in that case was a contract 


for the purchase of land, and the lawyer, unbeknownst to 
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the client, knew that there was a pre-existing, though 
unrecorded, contract for that same land to be sold to 
another, and this is Application of Savoy, 232 N.Y. Supp. 
2d, 396, 398, which collects the authorities. 

THE COURT: All right. Let me look at that. | 

If you don't have this imputation of knowledge, then what 
| 
do you have? | 

MR. MANDEL: We have one other thing against 
Aixala from which the jury can conclude that ain fact he knew, 
as corroboration. He lied in an affidavit, and my 
friends did not state the full extent of it when they said 
he said he was told that there was no risk and he gave an 
affidavit that there was substantial risk. 

He did a lot more than that. He said, “I never 
met any of these people until after February llth, besides 
Persky." And in fact he had numerous meetings with 
Risher. 

He said in his affidavit, "This was my only 
contact with the matter." and in fact he had been down to 
the Stock Exchange, where he had to be cleared as one of 
the principal stockholders of the new corporaticn. 

And that's it as far as Aixala is concerned. 

THE COURT: All right. How above Mr. Muh? 


MR. MANDEL: Muh? It is very, very simple. 
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stood to make, and did make, an enormous sum of money out 


of this deal. He wanted the deal to go through. There 


5 was no doubt about it. He had a fiduciary duty to the 
6 partnership because he was an employee of the partnership | 
7 before the transfer was mace. : 
8 “In fact, the evidence shows that Risher and | 

| 


Muh were actually running the partnership for the last month 


or two of its existence. 


11 Audy Newburger testified to that in his deposi- 


tion. I believe I have that in the deposition -- 


MR. BIEHL: Your Honor, 1 don't believe there 


14 | is evidence to that effect. | 
15 | MR. MANDEL: Certainly there was, in Andrew | 
16 | Newburger's statement. It was read this morning. | 
17 | Well, we can get to that. | 
18 | MR. BIEHL: No, you can't get to that. | 
19 | MR. MANDEL: Shall I go on, your Honor? | 
2 THE COURT: Yes. Go on. | 
21 | MR. MANDEL: Muh and Kayne and Risher and 
22 | Berknowitz and Sloane were all of the promoters of the | 
23 | a corporation, the new team, and they were all repre- 
24 | sented by Persky. They were represented by Persky first | 
| 
25 | in the negotiations with the partnership and second in | 
| 
| | 
| | 


SOUTHERN C'STRICT COURT REPORTERS, U.S. COURTHO!!S® 


s+ & 8 


A 2683 
jgs 7 4123 


their corporate activities. 

Every one of these people was involved in the 
transfer agreement. Every one of them was there on the 
night of February lith. Every one of them was exposed 
to Burak's statement tha‘. the transfer was not authorized. 
Every one of chem authorized Persky to give the opinion, 
which we say is in bad faith and which the jury can find is 
in bad faith. 

MR. BIEHL.- Your Honor == 

THE COURT: I'll hear you in a minute. 


MR. MANDEL: And, your Honor, the jury can 


_find from the circumstantia? evidence here that every one 


of these promoters was tied into a conspiracy, was respon~ 
Sible for the acts of Persky and was responsible for the 
acts of all of the other co-conspirators. 

THE COURT: How about Mr. Berkowitz? 

MR. MANDEL: Berkowitz was also one of the 
promoters of the corporation.. He denied it. He tried 
to say that he didn't know he would get stuck until the 
last night. But you remember, your Honor, there was 
one exhibit that was put in, a letter to the Stock 
Exchange -- I don't recall whether it was November or 
December, Mr. Gross says December 17th and I'm sure he is 


right -- in which in handwriting they had the name of all 


SOUTHERN "Ys PICT COURT REPORTERS, U.S. COURTHO''s' 


A 2684 
| 4124 


1 , woe 8 
2 ‘ the potential stockholders of the new corporation, and 
3 | there was Mr. Berkowitz, like Abu Ben Adam, leading the | 
4 | list. | 
5 | Mr. Berkowitz was recruited by Kayne to come to | 
6 ) New Yor, and Kayne recruited all the rest of the new team, | 
7 and Berkowitz came, as he testified, with the understanding | 
8 | that there would be a good possibility of a position for | 
9 | him if they took over control of the Newburger, Loeb busi- | 
10 | ness. That is his obvious testimony. | 
11 Now, did Berkowitz himself do anything? | 
12 : Yes, sir, he certainly did Berkowitz acted in further- | 
13 | ing the conspiracy in the Rafkind matter. Berkowitz | 
14 | acted and was present on the night of the illegal closing | 
15 | on February llth. Berkowitz also was one of those | 
16 | instrumental in having the partnership make the settlement | 
17 | with Buckley which was used as the dagger at the throat of 
18 | Gross, Bleich and Donoghue. | 
19 | Your Honor will recall that both Berkowitz and 
20 | Persky testified that they were in on the settlement, | 
21 | that they were in favor of it. I believe Risher got a | 
22 | written report on the settlement from Berkowitz, and | 
23 | Berkowitz tried to protect himself, in testifying, by | 
24 saying somehow he had the impression that it was a dis- | 
25 cretionary account. | 
| 
| 
| 
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Persky also made the claim that he had the 


impression that it was a discretionary account. 


Given the facts of this case and the status of 


the file, those claims are incredible, or at least the jury 


can so find, and I would submit to your Honor that the 


claim that they thought the account was discretionary is 


really a confession that they knew there could not be 


liability in this case if the account was not concrolled. 
Both Persky and Berkowitz, who were representing 
the partnership in making this settlement, and each of them 


as attorneys for the partnership, had a fiduciary duty not 


to manipulate a settlement to the disadvantage of any 


partners. 


And not only do I say to you that the jury could 


find that they did, I say the evidence compels a finding 


that they manipulated that settlement. Persky himself 


virtually confessed it. 


One thing more I should mention to your 


Honor. I have made a motion to you, which is a very 


serious motion still pending, that an assignment was taken 


by a joint tort feasor. This was not a case of a claim 


over which might have been proper. 


they made the best possible deal they could with Buckley, 


got what they could out of Buckley, and for nothing took an | 


This was a case where 
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assignment of that claim, which they held against Gross, 
Bleich and Donoghue for four and a half years, to hold off 
$4 or $5 hundred thousand worth of claims of capital. 

And I say to you there can't be any doubt 
about Mr. Berkowitz or Mr. Persky, if anybody can be held 
in this matter. 

Now I should say one further thing in answer to 
Mr. Grutman, although your Horor has not asked me. 

THE COURT: Can I continue with some problems 
that I hain here? 

MR. MANDEL: All right. Yes. 

THE COURT: What about the Rafkind interstate 
commerce and conspiratorial aspects of the antitrust claim? 
The interstate commerce aspects I assume flow from some 
authority that says that, if you are going to trade in a 
national stock exchange, such proposed trading would have 
an effect upon interstate commerce and thet satisfies the 
commerce aspect. 

Am I correct about that? 

MR. MANDEL: Yes. 

THE COURT: What is the conspiratorial proof on 


Rafkind? 


MR. MANDEL: The conspiratorial proof is that 


Berkowitz -- 
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THE COURT: Berkowitz sends a letter and tells 


w 


| him about -- 

4 MR. MANDEL: In Berkowitz' testimony this | 

5 || Morning he said he cleared it with Newburger. Do you | 

6 | recall that? it was not Berkowitz going off on his own; | 

7 he cleared it with Newburger, the partner. | 

6 So that you have, right then and there, the | 

9 | partnership doing it in conjunction with Berkowitz, who was | 

10 | one of the promoters of the new corporation. | 

11 | In addition to that, your Honor, on the Rafkind 

2 | matter, one of the notes of the meetings ~- I don't know | 

13 | offhand whether it was the meeting of February 5th or | 

14 February 8th -- contains a statement by Risher saying, in 

| 15 effect, "Charlie Gross says he needs capital." | 
, 16 | I'm not purporting to quote it, your Honor, but | 
. 17 | I'm giving it ‘ne way that the jury can interpret it. | 
18 | Risher says at one of these meetings, as written down, | 

| “Charlie Gross says he needs capital, cash to go into busi- | 

| ness. But if would make this deal, he has an employment | 

21 opportunity with Rafkind." | 

= | Furthermore -- all right. That is Exhibit | 

3 | FFF for identification. It is in evidence. Excuse me. | 

2 : I am getting carried away. | 

25 | And what we have is, on one page we have, | 

| ! 

| | 
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“Risher-trading with Rafkind, with Che-lie Gross.” I am 


reading right from the document itself. 


And then, on the next page, at the top of the 


5 page, "Risher: Charlie Gross has employment opportunities 


without capital." 


Now, this tells us two things. This telis us 


that Risher knew all about the Rafkind situation and it tells 


_ | 


9 us that Risher was willing to say openly at a meeting, 


"If Charlie Gross will go along, then he can have this 


delicious employment with Rafkind." 


THE COURT: Is that Exhibit FFF? 


That is one of Mr. 


MR. 


ROTHMAN : FFF. 


Silverman's. 


I see. 


THE COURT: 


16 |i MR. MANDEL: If this is regarded as a constant 


thread of a conspiracy, what Berkowitz new and what 


Berkowitz did, what Newburger knew and what Newburger did, 


what Risher knew and what Risher did is attributable to all 


of the conspirators. 


| 
| 
21 | THE COURT: All right. 


22 1 I take it that all of the partners, general 
23 | partners, are held in, according to your theory, on tne 
24 ground that they are converters as of February llth. 
2 | 

| 


| 
MR. MANDEL: That's right, your Honor. 
| 
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THE COURT: Are there any other grounds? 


MR. MANDEL: For the general partners? 
THE COURT: No. Are there any other withdrawn 


general partners who ire involved in this case at all? 


MR. MANDEL: Kayne was a withdrawn general 
partner. 

THE COURT: He is in a different catecory. 

MR. MANDEL: He came into the other category, 
both. 

THE COURT: As you urge it. 

All right. 

Is there anyone else who is in Mr. Gross' 
position, that is, here? We've heard nothing, for exeupis) 


about Mr. Settel or Mr. Richards or one of the Roggenburgs 
other than the fact that they are signatories. 

MR. MANDEL: They are all signatories tc the 
February llth agreement. 


THE COURT: And that is the only proof against 


them? 

MR. MANDEL: That's correct. 

THE COURT: Is that enough to permit the jury deat 
no. The Section 98 ground is sufficient for them. 


MR. MANDEL: Because, if they were signatories, 


they were there, their attorneys were there, they could have; 


' 
| 
j 


| 
| 


22 
23 
24 
p23) 


Ao 


neard what Burak, representing the partnership, said. 


jas 14 


They knew what they were doing. 
¢.2 thing more. 
THE COURT: In any event, they are in the case | 
because of Section 98. 
Not only that, your Honor. 


MR. MANDEL: 


There is one thing more that I have not mentioned that is 


vitally important. 


In that binder there is a document which says, 
which I read to you at one time and which should not be 

overlooked, that even though the corporation is assuming | 
all of the liabilities to everybody, no settlement will be | 


made to pay Charlie Gross without the consent of certain 


other people. | 
Now, that document is positive proof that every- 

body who was present on February llth and signed the 

agreement knew and intended that Gross would not be paid, 


| 
and the only way anybody could avoid paying Charlie Gross | 
after that was to assert some claims against him. i 


Because, though my friend Mr. Shaw argues that 


| 
nobody knows what a partnership interest is or its value 
or so forth, that was not true about Donoghue and Bleich. ! 


Their amounts were fixed at $75,000. It was owed to | 


them by the general partners. That depends upon an 
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interpretation of the agreement, which may be clear, your 
Honor. I don't think there can be any question about it. 
Mr. Biehl's brief I think makes the point, some 
of the other documents make the point, and everybody knew 
that Charlie Gross had positive capital. 
Now, the positive capital that Gross had, your 
Honor, was not just that there was something left over -- 
THE COURT: Mr. Mandel, I don't know that you 


need to argue 'this at this point. 
: I will take a recess for ten minutes. 
MR. GRUTMAN: May I hand you one page, your 
Honor? 


THE COURT: You may. 


(Recess.) 
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(Jury present) 


(Defendant's Exhibit Triple L for identification 


| was received in evidence. ) 


i 
am MR. MANDEL: I am reading from a portion of the brief 


. | submitted on behalf of all of the adversaries about two years | 


7 | ago in this case. The heading 1s "Point 8," and it says this. 
| 


(Mr. Mandei read to the jury from Defendant's anak 


| 

| triple L in evidence. ) | 
} 

THE COURT: With that you rest your case, is that 


right? 


2 
i MR. MANDEL: Yes, sir. | 
i | 
cae THE COURT: And I have the motions under advisement i 
“4 i ; 
| and counsel may proceed. ; 
i 
” j MR. SHAW: Your Honor, I call Angel Aixala. | 
a 
coe ea ee mo Se aa es, called as a witness in _ 
pene ; | 
. | his own behalf, having been first duly sworn, was examined 
i| i 
, } and testified as follows: | 
19 | , 
9 || DIRECT EXAMINATION | 
20 || 
| BY MR. SHAW: 
2 i | 
l Q Mr. Aixala, where do you reside? 
| 
a 
' A Now I reside in Puerto Rico. 
I" 
23 || 
| Q And how long have you resided there? 
24 || 


A Since May 26th of this year. 


And before that where did you reside? 


jg/1f/143 Aixala-Direct 
A Miami, Florida. 
Q And how old are you? 
A 39. 
Are you married? 


Yes. 


And what is your wife's name? 
Alicia. 
Do you have children? 
Four. 
And how are you employed presently? 
By Bacardi Corporation. 
Q In what capacity? 
A General manager of operations in Puerto Rico and 
| the Virgin Islands, sales. 
% Will you tell us briefly something about your ‘bee | 
tional background? 


A I went to grade school in Cuba. Then I went to milita 


i school in the States called Cylver Military Academy. From 


| 
| 


} 1949 to 1953 I went to the University of Villanova in Havana, 
! Cuba. | 
And were you born in Cuba? 


Yes. 


Q And did there come a time when you left Cuba and came 


} tolive in the United States? 


js/it/144 Aixala-Direct | 


| 

I. A Yes. 
| Q When was that? 

} 


! 
A October 27, 1960. | 
Q Now, did there come a time when you met a man by the| 


name of Robert Persky? 


A Yes. | 


| Q When was that, sir? | 
! A The spring of 1970, can you briefly describe to the 
jury your business experience? 

A In Cuba? | 

Q In Cuba and in the United States. What businesses | 
| have you been in? 
Roe I flew for an airline in Cuba, I started as a ticket | 
| agent and had different jobs at the airline. Then I became | 
-a pilot. And after that I worked for the -- 
Q Could you keep your voice up so I can hear you back 


here? 


A Soft drink company and a beer company, also in Cuba. 
And when I came to the States I worked in the boat yards that | 
my father bought, selling boats and we manufactured them. 
Q During the period from 1960 through 1965 were you 


| employed in business? 


i A No. 


3 And in 1965 you began business activities, correct? 


7 + 4135 | 


f 
1 | jg/if/14s5 Aixala-Direct | 


2 | A I think it was a little before '65. 
il 
" | 


i | Q Would you describe the nature of your business 


4 || activities after 1965? 


5 ! A Well, I was working for the boat company. I would | 
§ sell boats that we manufactured. | 
{ Q When you met Mr. Persky, how were you employed? | 
8 A By the boat company. 

9 9 Now, can you recall where it was that you first met | 
10 | him? 

11 A It was in a hotel in Miami Beach. | 
12 Q And who was present? 

13 p Persky and his wife and Morton Kaplan and his wife, ! 


14 : myself, and I baieve that's ali- 


| Q And can you tell the Court and jury the substance of | 


16 ' this initial conversation? 


17 ) THE COURT: When was this? 
! 18 | THE WITNESS: This was the spring of 1970, your 
| li 

19 | 


Honor, I believe. : 
29 ' Q The substance of this initial conversation between 


21 | you and Mr. Persky? 


- A It was just to get te meet him. 
i 
ae Q When did you meet Mr. Persky again? 
™ A I don't know exactly, but I would guess it would be 
25 i 


| sometime during the summer of 1970 or before. 
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Un EN Re Let me ask you this question. As of the summer of 


1970 had you ever heard the name Newburger, Loeband Company? 


fA Never. 


Q And as of the summer of 1970, had you met any of the 


| persons involved in this case except for this meeting with Mr. | 
Persky? 


A No. 


Now, when did you meet Mr. Persky again? 
10 i 4 I said I think 1t was in the summer of 1970. 


And thereafter when did you see him? 


12 . A I would see him periodically from then on. 
” : Q Now, did there come a time when you had a conversatiar 
14 | 


with Mr. Persky regarding some sort of an investment? 


A Yes. 
6 Q When was that, sir? 
t : | 
M7 | A I think it was September or October of that same | 
e | 
! 
” ! year. 
i ‘ 
19 (a) And where were you when you had this conversation? | 
| 
” i A I believe we just had lunch and we were walking back | 
H 
as i to his office. | 
2 jj | 
| a) And can you recall where you had lunch or in what | 
23 | 
| city you were? 
“| | 
i 4 It was here in New York. | 
5 | 


i Q And can you tell the Court and jury the substance of | 


: fn 


jg/1f/147 Aixala-Direct | 
| this conversation you had with Mr. Persky when or after you had 
| 


3 | lunch with him in New York City? 


A That there was a possibility of an investment in 4 


5 || brokerage firm and that if I would be interested. | 


6 | Q Anything further? | 
7 A I don't believe anything further. | 
8 Q Now, thereafter, did you have any contacts or | 
9 communications or conversations with Mr. Persky about this | 
10 investment? | | 
11 | f I talked to him two or three times at least. | 
12 Q During what period of time was this? | 
18 | A From September and October on until December or 

“ January. | 
16 Q All right. Now, can you tell us what you recall | 
16 you were advised by Mr. Persky and what he said to you during | 
Ww this period of time regarding an investment? | 
18 A He said if I was willing to put up the stock for thi 


| 
ge 
i9 | transaction that it would be a very, very good investment for | 


sa | me and that I would get the dividends of the stock plus some 

i | 
21 || anterest plus some stock into the corporation. | 
* ¢ What stock did he mention? What did he say? | 
- | A The Bacardi stock. | 
a“ || 


Q Bacardi stock. 


Now, at or abzut this time, did you or your family 


ie toon 
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or your wife own certain shares of Bacardi stock? 
y.) Yes. 


Q Would you describe those shares? 


A They are common stock of Bacardi Corporation. 

Q How many? 

A 8,000. I think it was 8,503. | 
Q And were these shares registered shares or were round 


i unregistered shares? 


i] 
. 
A They were registered shares. 


Q And as of this point, the fall of 1970, can you re- 


call approximately what the market value of those shares were?. 


} 
A I believe that at that time it was about $120 a | 
| 


$120 per share? 


Yes. 


So that's about $1,000,000, correct? 
Yes. 

And what was your wife's maiden name? 
Alicia Castroverde. 

And how had she acquired those shares? 


Given to her by her mother. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


And who was her mother? 


Elvira Covani. | 


And was she related in some fashion with the family | 
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2 | that formed the Bacardi Corporation? | 
3 | A yes. | 
4 | (a) At or about this time, when you had the ceeaaiieaaale 


1 

| 
5 || in relation to this investment to discuss these Bacardi shares, 

| | 


6 H did Mr. Persky say anything else to you regarding the nature 
i | 


| 


7 | of the investment which you might make? 


8 | A The only thing that I remember was that I asked 
9 | him that I would be interested if the Bacardi stock wouldn't | 
10 be at risk. | 
i | Q Yes? And what did he say? 
12 | 


A He said that if the deal went through there would be 


i 
13 | something that it would be very, very hard to have any problemc. 


| 


14 Q Did he elaborate on that? 
1 A Not at that moment, I don't think. | 
16 MR. MANDEL: Excuse me. Mr. Aixala, could you il 
iM speak a little bit louder? I am having trouble hearing. It | 


Boi 4s probably my fauit. I am not criticizing. 
1 | MR. SHAW: That is why I am standing back here, to 


| 
20 } make sure I hear. Can everybody hear? | 
| 
| 


” i © Try to keep your voice up a little more. 

= On this occasion or thereafter, did Mr. Persky 

* | indicate anything further to you with respect to the nature : 
” of the company or what the matter involved? | 
3 


( A Would you say that again, please? 
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Q On this occasion, did Mv. Persky say anything else 


to you with respect to the company? 


MR. MANDEL: Excuse me for one moment. I object 


| because we don't think we have had a time fixed for "this 


| occasion." This is a series of conversations. 


ca THE COURT: Let's get the time fixed. Go ahead. 3 

| 
' } Q You say that you had a conversation with Mr. Persky | 
9 | 


during November and December and January of 1970-71? 


MR. MANDEL: It can't be a conversation. 7 
it | s A series of conversations, correct? | 
2 A Yes. 2 
18 | Q When was it that Mr. Persky first mentioned the | 
" possible investment that you might make? ! 
15 | f I think originally it was around September and | 


6 October, and some time went by and the conversations progressed 


" i and I think he said it again sometime in December. 
% Q Can you recall whether you took a trip outside of 7 
| 
Ot | 
2 | the United States during 1970? | 
. | A I believe I'm almost positive I did but I'm not 
a || 
| sure. | 
22 | ? | 
1 0 And what country did you go to? : 
23 | 
| A In '70? | 
| 
aa Yes. 
2 


I went to Chili. 


ee 
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Q Can you recall when you went to Chili? 

a In November. 

Q And did Mr. Persky mention this investment to you 
! before November of 1970 or after? 


A Before and after. 


| Q Did Mr. Persky say anything else to pu prior to 


November of 1970 regarding the investment? 

A Other than that it was a brokerage firm and so on? 

Q Yes. 

A No, I don't believe so. 

Q After you cam ck to the United States from 
Chili, did you have any further conversation with Mr. Persky 
' about this investment? 
| A I believe that in December, he called me to come up 
! to go to the New York Stock Exchange. 


H Q And did you come to New York? 


) A Yes, I did. 

| ‘ 

| Q And did you go to the New York Stock Exchange? 
A Yes, I did. 


And what happened there? 


| A I met a man named Dilger that wanted to meet me. 
‘ 

| 

| 

A Yes. He asked me my name. He asked me about the 


| stock, if I had any position in Bacardi. And I think he also 


| 
| Q And did you and Mr. Dilger have a conversation? 
| 
| 
| 
| 
| 
| 
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2 | asked me if I was goirs to have anything to do with Newburger 
| | 
3 ! Loeb. That was about all that I can recall. ! 
4 | Q On this occasion, in addition to speaking to Mr. 


i; 
| 
| 


Dilger, did you do anything else? Did you speak with anybody 


else, for example? 


7 | A I talked to Paul Risher and Bob Persky. 


When for the first time did you meet Mr. Risher? 


Q 


4 A ‘That day. 
i | 
10 | Q And is this the gentleman sitting at the counsel ; 
} | 
ll || table? 


13 | Q And what, if anything, transpired on that 


i occasion between you and Mr. Risher? 

6 A I met him. We talked generally. We went to the | 

16 subway to the New York Stock Exchange and we said good-bye. | 

| That's about all. | 

| Q Now, thereafter did you have any further conversation 
| 


19 || with Mr. Persky or Mr. Risher or anybody in relation to this 


sa | investment? | 

21 A You mean during December? | 

= Q Yes. | 
| A I don't believe so. 

% | 


| 
Q As of December of 1970, had you received any financia: 
| 


20 


21 


bs 
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A No. 
| 


Q And had you received any other information with respe: 

to the investment as of December, 1970? 

No. | 

C Will you tell us what, if anything, occurred during 

the month of January, 1971, with respect to this investment? 

A I believe that Mr. Persky asked me for a power of 

attorney to represent me and I believe that was all. | 

And did you give him the power of attorney? | 

A Yes. 

Q And did you have any conversation with Mr. Risher | 
during January of 1971? 

f Yes. | 

Q And what did you and Mr. Risher discuss? | 

A He introduced me to a gentleman that was working for | 

Newburger Loeb and they were having a drink at a place here in | 

New York, I just happened to meet him, introduced him to me, 

and that was all. : | 

Q Who was that gentleman? | 

A I don't know. 

And did anything else occur during January of 1971 | 

involving this investment? | 


A I don't believe so. | 


Q What, if anything, occurred during February of 1971? | 
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A The only thing that I would recall was that Mr. 
Persky would have called me that the deal was going to close 


and for me to send him the shares of Bacardi. 


( Q And did you do that? 


A Yes. 


7 9 Did you come to New York during February of 1971? 
g A I don't know. But I don't think so. I didn't come 
9 | to bring the shares. So -- 

10 | C What did you do with the shares? 


I, 
i 
ee A I'm not sure if I mailed them or if a friend of te | 


2 brought them up. | 
13 Q And what else, if anything, occurred involving this | 
14 investment during February of 1971? ! 
15 | A Nothing that I can recall. | 


6 Q After February of 1971, did you have any convernatien 


MW | <n Mr. Persky or Mr. Risher or with anybody about the invest ~ 

" | ment? | 

| ae: | 

} probably did. 

x } Q Can you recall wi> you spoke with? | 

9 | | 

at i A I talked to Risher, I talked to Persky and I talked | 

Ki i 

i to Muh. | 

il | 

i \ 

= ! Q What were you advised by Mr. Risher after February | 
m4 | 

of 19717? | 

{ 

95 | 


I don't think I was advised by him of anything. I jus 


| 


& 
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met him, went down. to the office of Newburger Loeb, which | 
I had never been, and I think that was it. | 

QO And what were you advised, if anything, by Mr. ee 
| 


A The transaction had gone through, that I was to | 


about the investment? 


receive certain percentage, a certain amount of stock, that I | 


Was going to get a monthly statement of how the ccrporation was | 
| 

doing. That's all that I recall. | 
O And did you receive stock in the corporation? | 

B Yes, I did. | 


Q The stock is Newburger, Loeb Company, Inc., correct? | 


A Yes. | 
Q And how many shares of stock in that corporation | 


did you receive? 
A 210,000. | 


Q And did you also receive interest @m the investment? | 


a > | 
Q Now, did there come a time when you received back | 
the stock? | 
A Yes. | 


| 
Q When was that? | 
MR. GRUTMAN: Which stock is that, your Honor? | 
MR. SHAW: The Bacardi stock. 


A December 31, 1973. | 


4146 
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Hl 
. 2 H Q And was that in accordance with the terms of the | 
3 | agreement? | 
4 | A Yes. | 
ie MR. MANDEL: I object to that. | 
ii | 
$ i THE COURT: Yes. Sustained. Strike it out. | 
i F | 
; f G Did you receive any documents from Mr. Persky or | 
ij 
. } anybody in relation to the investment after it had been paid? | 
i 1 
74 A Yes. | 
10 | : 
i fa) What did you receive? | 
4 = ) ' 
it i A I received a book with all the papers and everything | 
49 \} 
“ » that had to do with the transaction. | 
_ | Q A book such as this (indicating), referring to l 
“ | : 
y Defendant's Exhibit Y in evidence? | 
ae A Very similarly, I believe, with my name on it. | 
16 | 
' Weighing about five pounds? | 
7 
i A Yes. | 
3 | | 
i Q Did you read it? 
Q 
‘ A Yes. | 
\ | 
20 3! 
1 Q Did you understand it? 
2 | | 
A No. | 
22 | 
i MR. ROTHMAN: Was the answer yes or no finally? | 
23 |! 
i THE COURT: The answer was a shaking of the head. | 
A | 
t Q Were you ever advised about any problem that Mr. 
| | 
25 
| Persky or anybody was having in putting this deal together? | 
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A I was advised that there were many partners and 


that it was hard to get them all at the same time because they | 


1 were all over the country and some were outside of the 
country, and so on. 


Q Were you ever advised of anything involving Charles 


| Gross or Mabel Bleich or Jeanne Donoghue? 


A No. 

Q Were you ever advisec of anything involving the 
Buckley claim or a churning claim? 

A No. 


Were you ever advised of Section 98 of the partner- 


No. 


Do you know what Section 98 of the partnership law 


No. 

Did you ever meet Charles Gross? 

No. 

Did you ever meet Mabel Bleich? 

No. 

And a time came when you were sued, correct? 
Yes. 

When was that? 


I guess it would be either February or Merch 
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i 
| April of that year. 


And in this lawsuit you were named as a co-conspiratc:? 


Q 


4 || can you recall that? 
| 


A All ZI wecall was that I saw my name. 


6} Q Did you read the complaint? 


A Yes. 
You read the pleadings, correct? 


Well, whatever. 


i Whatever it was. 
1 | A The papers. | 
2 i C Now, did there come a time when you had a coueueia 
| 


19 | 
*° || about a certain motion that was made in the lawsuit? 


| : 
uA 1 A Yes. | 


16 ! Q And was that in person or over the telephone? | 
I 
a A I don't recall. | 
es | Q Pardon me? 
i A I don't recall. 
aca © I show you Exhibit Triple S and ask you if you 
7) 
20 | recognize it. 
i ! 
= Hl A Yes. 
2 ) 
l © And do you recognize that as a copy of an affidavit | 
23 | 
| that you signed in this case? | 
oA I ‘ : 
A Yes. | 
25 


Now, prior to signing the affidavit, who did you~ 
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speak with? 
A I aout recall speaking to anyone. 
Q And did you read the affidavit before you signed it? 
A Yes. 
And is the affidavit true or false? 
To my opinion it is true. 
MR. SHAW: No further questions. 
CROSS EXAMINATION 
| BY MR. GRUTMAN: 
| al The stock of the Bacardi Company which you invested 
| was stock that you got out completely, your investment was 
returned to you, is that correct? 
A Yes. 


Q And was the interest that was agreed to be paid to 


you iikewise paid to you? 
A Yes. 
Q At the time that you had the conversations with Mr. 
Persky, was there any discussion in which you were asked to 
| partics @ in any conspiracy? 
MR. MANDEL: I object. 


THE COURT: Sustained as to form. 


© Was there any mention of your investment being relate: 


to activities about people named Gross, Bleich or Donoghue? 


jg/1f/160 Aixala-Cross 


MR. GRUTMAN: No further questions. 


| CROSS EXAMINATION 
| BY MR. GLATZER: 


5 | Q Mr. Aixala, before February 11, 1971, had you ever 


| met Charles Sloane? 


7 | A I don't believe so. No. 
8 Q Had you ever spoken to him on the telephone? | 
9 A No. i 
1¢ Q Fred Kayne, same question? | 
u | A No. | 
2 Q Robert Muh? | 
JW A I believe I met Muh. | 
4 | Q Before February 11, 1971? : 
8 | A Yes. 
16 Q Do you recall under what circumstances? | 
MW A I was going out of Finley Kumble and he was coming | 
| 
8 4n and sombody introduced us. He went onhis way. 


ad | Q Was that the extent of the conversation, that 

e introduction? | 
. A Yes. | 
a" Q Have you ever heard of a lawsuit in California by | 
23 | : 


| 
oe 


| Mr. Kayne and Mr. Sloane against Charles Gross? | 
A No. 


MR. GLATZER: I have no further questions. 
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A That's correct. 

| c What was the name of that company? 
A Microthermal. 

| Q Microthermal? 


A Yes. 


| 

! C Is that the company Mr. Persky got into trouble 

with later? 

| MR. GRUTMAN: Objection, your Honor. 

| THE COURT: Isn't that already in the record? 

MR. GRUTMAN: Exactly. 

THE COURT: Sustained. 

MR. SHAW: It is the same Microthermal, your Honor. 

i THE COURT: All right. 

Q And the Mr. Kaplan who introduced you to Mr. Persky 

| was one of Mr. Persky's co-defendants who also -- 

i MR. GRUTMAN: Now, your Honor, the purpose of this 

is not to elicit anything. It is just to put a stench in the 

record. , 
THE COURT: Sustained. 

¢ Now, when for the first time did Persky begin to 


! 


, talk specifics about your putting up the Bacardi stock and 
i what you would get for it? 
A I would say it would be December. 


Q December? 


22 
23 
2A 
25 
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A 


Yes. 


| Q At any time prior to December, did he ever suggest 


to you that maybe you should make the investment in the partne2: 


ship? 


Q No? 


| 
| 
| 
| 
| 
| 
| A I don't know. 
| 
| 
| 
| 


i A I don't know. 


Se i a ee al 


i 
H © Is it your testimony that he was always talking 


about your making the investment with the new group? 
| - I don't know. He just said that the investment , 


in the brokerage firm. I don't know which corporation, which 


| partnership. He never mentioned the name, I don't believe so. 
! Q And you didn't ask him? 


| 
i A No, I didn't. 


> 


All right. 

In December he became more specific, is that right? 
A ‘Probably. 

Q And what did he tell you in December? 


A That I would have to put the stock up, that I would 


get an interest plus I would get -- the interest that was 
accrued by the stock, an interest for lending the stock, 
plus some stock into the corporation. 

Q Did he tell you how much stock you would get in the 


' corporation? 


| 
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} 

2 | A _-No, he did not. 
i 

3 | 


| 

Q Did he tell you what percentage of the total corporat. 

i | 

4 | stock you would own? 
| 


A No. 


6 | i Q Did he tell you the class of stock you would get 
7 || an the corporation? 
A No. 

| Q Did he give you any details about the extent of 


\ 
10 the risk in putting up the Bacardi stock? 


| A No. 


1 
dt MR. GRUTMAN: I object. While this is all interesting, 


| 
| 


f I fail to see its relevance to any issue in the case or Mr. ! 
| 


” | Aixala'ts involvement in the case. 
% } THE COURT: I'll permit some of this. Go ahead. | 
! | 
16 || Overruled. 
4 | 
“ 1 Q Did he tell you the name of the company in December? | 
= A I believe so. | 
" \ Q And did he tell you the names -- and that was mY 5 
20 | | 
| Loeb, is that right? 
1 
21 
A I believe so. 
22 | | 
I Q And he told you it was going to be a new corporation, 
23 | 
is that right? 
% | 
A I don't recall telling me that a new corporation. 
ys) 


| They would have new people managing it. 


| managers in December? 


Bob Muh and Fred Kayne. 
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Q And did he tell you the name of any of the new 


A If he mentioned, he mentioned Paul Risher and 


Q And did he tell you about their backgrounds? 


A He told me that he had met Risher two or three years 


before. And he was very, very impressed with him, and that he’ 


had met Muh and Kayne and was also impressed with them as 


being very hard working people. 

Q And did he tell you he was their lawyer? 

A I don't believe so. 

Q Before you made the deal on February lith, did 
Persky tell you at any time that he was the lawyer for the 
corporation you were making the deal with? 

A I don't believe so. 


Q Before you made the deal on February llth, did 


| 
Persky tell you that he was the lawyer for the partnership that 


| 
was being bought out? 


fh I don't believe so. . 
al He told you there would be no risk to your invest- 
ment, is that right? 
A I believe so. 
Q Did he explain how there would be no risk? 


Well, the things that I remember that he mentioned 
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| 
| 
l ' 
2 was that I would have a sen‘»or subordinated agreement and that 
| ! 
3 || there would be enough cushion that for the three years that I 


4 || was supposed to be in that he didn't see any reason why that 


would be any problem, plus there was a clause that if the 


6 | capital was less than 750,000, I automatically could ask | 
7 | them to have my stock back and he thought that those two things 
8 | would make it very, very safe. 

9 © Who was going to watch the capital amount for you? | 
10 A He was. | 
11 Q Now. when did Mr. Persky become your lawyer? | 
12 ! A I don't know how to answer that, sir. 
16 | Q Well, did there come a time when Mr. Persky became | 
14 your lawyer? | 
15 A Well, was he being my lawyer then? I don't know if 
16 at that time he was being my lawyer, since September or 

MW October or if it was when I gave him the power of attorney, 
18 | whenever I gave him the power of attorney, or if it was when 

19 he signed the paper for me. I don't know exactly what time. | 
” Q You relied on his advice in making this investment? ! 
we | A Yes, I did. | 
" Q Entirely? 
' | A Yes, sir. | 
” | Q You investigated the matter in no other way -- | 
- A No. | 
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-- except by talking to him? 


That's correct. 


And you gave him a power of attorney? 


Yes, oir, I did; 


And he signed an agreement in your name? 


Yes, sir. 


A series of agreements, in fact, a number of 


I don't know how many papers. 
And you trusted him, is that right? 
Yes, sir. 


You allowed him to negotiate the deal for you to 


get the best possible deal, 4s that right? - 


A 


@ 


That's right. 


And when you gave him that permission, or when you 


gave him that duty, did you Know that he was also represent- 


ing the party on the other side? 


& 


Q 


I don't believe so. I don't know. 


Now, did Persky ever tell you that there was litiga- 


| tion threatened about this proposed deal? 


5 


Q 


No. 


He never warned you of that? 


You mean before February 11th? 


Yes. 


x ? @ S& 
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Q Yes, before February llth. 

A No. 

Q Did Persky ever tell you that some people claimed 
that the deal could not be made without their consent? 

A I don't believe so. 

Q Did Persky ever tell youthat a lawyer representing 
the partnership named Burak had given an opinion that the deal | 
could not be made without the consent of Bleich and Donoghue? | 

A No. | 

Q Now, before the papers were signed on February 11th, | 
did you know what you were going to get for your million 3 
dollars? 

MR. GRUTMAN: Your Honor, we have had this. He 
has already answered, he didn't know how many shares he was 
getting. | 

THE COURT: I believe he did. | 

MR. GRUTMAN: He gave him a power of attorney to make 
the best deal for him. : 

THE COURT: It is a question of what he got. I 
believe he answered that. 

MR. GRUTMAN: He said he got 210,000 shares of 


common stock. 


THE COURT: But I think there is a loan agreement 


that hasn't been testified to. 


er a —— . 
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2 | Q When you went to the stock exchange anc spoke to Mr. 
3 Dilger, was there any discussion of the financial situation | 
4 | of NeWburger Loeb? : 
5 i A I don't believe so. If there was, it was between 
6 | Dilger cnd Persky and Mr. Risher. I wasn't aware what they , 


| 
7 | were saying. 


| $10,000? : | 


8 | Q Did Persky ox Risher ever tell you that your Bacardi | 
9 stock would be the principal infusion of new capital that would 
10 enable this new group to get control of the Newburger Loeb | 
i | business? | 
Lv A I believe that Persky told me that this would be 
13 necessary to get the company going. | 
S | Q When did he tell you that? | 
6 A Sometime in December or January, or when he asked | 
16 me to invest, that that was the reason why I would be | 
i | Q Did he tell you that you were inves ing very much | 
18 | more than all of the other members of the new group put | 
” together? | | 
“ A I don't think that conversation ever secured. | 
a Q He didn't tell you that Risher was only putting in | 
2 | $10,000? | | 
93 } 
A - Idon't believe so. | 
- | Q And he didn't tell you that Muh was only putting in | 
25 : 


poco emesis Tes 
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A I don't believe so. 
Q And he didn't tell you that Kayne was only putting 
in $10, 0009 
MR. GRUTMAN: Your Honor, you have on previous | 
occasions I think restricted things to modest inquiry. I 
press my objection because I fail to see the relevancy of all | 
of these questions to any issue which remains in this lawsuit. | 
Mr. Aixala was a subordinated lender. 
THE COURT: We are inquiring of a particular witness, 
MR. GRUTMAN: But comparisons between what he was | 
getting and/or people was getting. | 
THE COURT: Whether he was told this at the time. | 
MR. GRUTMAN: Whether he was or wasn't is the point | 
of my objection. I don't see that it is related to any | 
conspiracy or any other issue in this case. | 
THE COURT: There is always an issue of the credibilii 
of a witness. | 
MR. GRUTMAN: This witness or some other witness, 
your Honor? 
THE COURT: This witness. 
MR. GRUTMAN: Very well. 
BY MR. MANDEL: | 


Q There came a time when you signed an affidavit in gas 


case, is that right? | 
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2 A Yes. - | 
3 | Q And nobody spoke to you on the phone before that | 


4 | time to see if the information was correct, is that right? | 


5 A I don't recall anybody calling me. They might have, | 
6 put I don't recall. | 
| | Q And when you got the affidavit, you signed it and | 
8 || sent it back, is that right? | | 
8 | A Yes. That's right. | | 
10 Q And you don't know if you even read it, is that | 
11 right? | 
12 A I think I read it. I might not have read it very | 
13 i carefully, but I read it. | 
14 Q Now, you say today that you believe the affidavit | 
15 was truthful; is that what you said today? | 
16 A Yes, sir. | 
M7 Q Do you recall that on deposition you said that there | 


18 | were things in it that were not truthful? 


19 | A That they were not right. I wouldn't say it is | 
20. truthful or not truthful. That they were not right. | 
a MR. MANDEL: Your Honor, in the interest of saving | 
= | time I am not going back to the affidavit with Mr. Aixala and | 

i 
= the deposition. It is already in the record. | 
sig © Now, you know, don't you, that the affidavit said : 
25 | 

| 


that you were taking a substantial risk with your money? | 


1 jg/1f/179 Aixala-Cross 
2 A Yes. | 
3 | a) That was not accurate. Let's put it that way, is | 
4 that correct? | 
5 A That's correct. | 
6 Q And the information in that affidavit came from whom] 
7 A I believe from Mr Roth. | 
3 | 


Q Now, you said in the affidavit that you had never | 


| 
§ | met anybody connected with Newburger Loeb until after February | 


a 
1 || llth. Is. that correct? 


| | 


11 1 A I don't believe so. | 


2 | MR. GRUTMAN: Mr. Mandel said he is not going to waste 


our time by rehashing it, Judge. 
THE COURT: Let him proceed. 


© Paragraph 8 of the affidavit says, "Apart from 


' look at you as a principal investor, right? 


16 casual meetings with various personnel of Newburgey, Loeb and | 
| 17 | Company, Inc., subsequent to February 11, 1971, that is the ! 
| ee total extent of my involvement it: this matter." 

19 Now, is that paragraph correct, Mr. Aixala? 
| 20 A No, it is not. : 
' ¢ Pardon me? 
| a” A It is not. 

‘oi a Because before that date you had met Risher, you | 
a had gone to the New York Stock Exchange, who wanted to have a |, 
= | 

| 
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A 


Q 


name you don't recall, is that correct? 


A 


By 


¢ 


A 
Q 
A 


Q 


had met one other gentleman whose name you didn't recall. 
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| 
Right. , ; 


You had met Muh and maybe one other gentleman, whose. 
| 


| 
| 
| 
| 


' 


Correct. | 


I'm sorry. I was reading. 


And beside Risher and Muh, before February llth you 


Is that correct? 
| 


That's correct. 
| 


Now, you said in paragraph 3 of your affidavit that 


i] 


the proposition came up to you, was brought to you by Persky 


in December of 1970, right? 


A 


a) 


Right. 


The fact is yo. had been talking to Persky ubout it 


since September or October, is that right? 


A 

Q 

A 

0 
December. 

A 


Q 


| 
I was talking about the investment in the sce 


Since September and October. 

| 
Yes. 
| 
And it was not brought up for the first time in 


The terms were brought up first J December. 


| 
Now, when you gave Mr. Persky your power of attorney, 


you believed he was an attorney of repute and integrity, is tha. 


jg/1f/181 Aixala-Cross | 

A That's correct. | 

MR. MANDEL: I have no further questions. | 

CROSS EXAMINATION | 

BY MR. GRUTMAN: | 

Q In the course of the series of questions just asked | 

you now by Mr. Mandel, he inquired whether at the time that you 

were negotiating or discussing the proposed transaction with | 

Mr. Persky whether you trusted and relied upon Mr. Persky. | 

And I take it you said that you did? | 

A t did. | 

a And having been in the transaction, do you still | 

trust Mr. Persky? | 

A Yes, I do. : | 

MR. GRUTMAN: No further questions. | 

REDIRECT EXAMINATION i 

BY MR. SHAW: | 

a} Just two points. Mr. Mandel brought out the fact | 

that you were of the view that the transaction was relatively | 

risk free or had no substantial risk because of various cushion: 
and I believe that hasn't been described for the jury. 

Do you recall what Mr. Persky advised you with respec: 


to these cushions, the way that risks would be minimized in 


' this transaction? 


A I believe thet he said that by being a senior subordi- 
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2 | nated lender I would be ahead of all the other partners, So | 
3 there would be only the general creditors, and ? the company 
4 whatever amount that it owed, it had sufficient assets to pay | 
5 || that. | 
6 | And also that if ever the net worth of the corporatio. 
i 
7 ! 


went under 750,000, that I hed a chance of getting my stock 


| 
8 | pack, and I would imagine that those 750,000 was to pay the | 
| creditors that were before mine. | 
10 | Q Also, I believe that you indicated in response to | 
11 what Mr, Mandel asked you that you couldn't recall whether or | 
2 | not you had any conversations with anybody prior to the time | 
” | that you received and executed that affidavit. Let me just 
” | show you this document and ask you to look at it and ask you : 
% | whether it refreshes your recollection as to whether you had a 
” | conversation prior to the time that you received the affidavit. 
" | (Plaintiff's Exhibit 121 was marked for identifica- 
XXX ¥ tion. ) | 
| A It says so here that he talked to me. ! 
” THE COURT: No. But does that refresh your seakties- | 
” tion? : 
2 
| THE WITNESS: No, sir, it doesn't. | 
* | Q Do you recognize that document before you? 
” A I believe that I received it. 
3 


Q Was that the covering -- copy of the covering letter’ 


CUITHMEGN fort Tei Cet : : a on 


re mee oe mm 


XXX 
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Aixala-Redirect 
THE COURT: No. 
MR. SHAW: Withdrawn. 
Is that a copy of the letter that you received? 
Yes, sir. 
What did you do with the original? 
I threw it away. 
MR. SHAW: I offer this in evidence. 
MR. MANDEL: No objection. 


(Plaintiff's Exhibit 121 for identification was 


received in evidence.) 


you don't, 


MR. SHAW: I want to read a portion, your Honor. 

MR. MANDEL: Read the whole thing, Mr. Shaw. If. 
I will. 

MR. SHAW: All right. 


(Mr. Shaw read to the jury from Plaintiff's Exhibit 


121 in evidence. ) 


(Mr. Mandel read to the jury from Plaintiff's 


Exhibit 121 in evidence. ) 


BY MR. MANDEL: 


© 
& 


Q 


A 


) 


Do you remember receiving this letter? 

Do I remember receiving that actual letter? 
Yes. 

No, sir, I don't. 


You do not. Do you remember having any conversation 


COURTHOI'S: 
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with Mr. Persky about the contents of your affidavit before 
you received it? 


I don't remember. 


A 


5 | Q When you got this letter, did you understand that 


é | Persky was going to serve a copy of your purported affidavit 


| 
7 | before he actually had one in his own hands? 


6 | MR. SHAW: Your Honor, I object to that. 
| THE COURT: Why? 


| MR. SHAW: I object to that. Whether or not this -<- 


10 | 
1 MR. MANDEL: All right. I'11 withdraw it because | 
a | the witness said he doesn't remember getting the letter at 
2 all. ; : 
_ | MR. SHAW: Okay. | 
15 MR. MANDEL: Are you through? | 
” MR. SHAW: Yes. | 
“i | RECROSS EXAMINATION 
| BY MR. MANDEL: 3 
Q You were talking anieeak the cushion of $750,000. | 
” ! Is that the amount? | 
” A Yes, sir. 
™ ¢ Did Persky tell you directly or by implication that 
” $750,000 ahead of you would be enough to protect you against 
° lability to creditors? 
— 


A I don't know if he said those exact words, sir. But 
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2 he inferred that 750,000, in other words, if the net worth 
3 | came down to 750,000 it would be enough that I still would | 
4 | get my notes completely. | 
5 | Q Without risk. 
6 A Yes, sir. 
7 | Q Did he tell you the rate at which the business had | 
8 been losing money? | 
| A No, sir. ! 
10 | 2 Did he tell you the leasehold liabilities of the 
il | business running ahead for years? 
12 | MR. SHAW: Objection, your Honor. Hos is this releva, 
ae THE COURT: I don't know. | 
4 | Go ahead. You may answer. | 
| 
6 | Q Did he tell you that? | 
16 A No, not that I recall. 
7 | © Did he tell you that there was a potential liability | 
i 18 | to two people -- three people named Gross, Bleich and Donoghue | 
| in excess of $300,000? | 
0 | THE COURT: I think he answered that question. 
| 7” | MR. SHAW: I asked that question. | 
” | THE COURT: Yes. He answered that question. ! 
a MR. MANDEL: Nothing further. 
aa THE COURT: You may step down. 
3 


(Witness excused ) 
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PR UD D. RISHE R, called as a witness in 


| 

3 his own behalf, having been first duly sworn, was ee 
and testified as follows: | 
| DIRECT EXAMINATION 

BY MR. SHAW: 


a) Mr. Risher, how are you employed at the present 


A At the present time I am a vice president of 


| 
| 
| Evans and Company and as such I am in charge of the Newburger 


10 | 
| 
ll | Loeb Division of Evans and Company. And I am also the presider: 
| 
2 | | 


of Newburger, Loeb md Company, Inc. 


‘ 
| 


| 
| Q And how long have you been the president of Newburge: 


| 
| 
14 | Loeb and Company, Inc.? 


15 A Since February, 1971. 
16 | Q And do you own stock in that corporation? : 
7 | A yes, I do. 

| 
18 Q How many shares do you own? , 
19 j A I own approximately 360,000 shares. . 
2 | 9 And are you married? | 
a A Yes, I am. 
2 | Q And do you have children? . 
23 A I have two children. | 
2 ‘al Will you describe for the Court and jury your 
3 


. educational background and your business background prior to 


17 


18 
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the time that you became the president of the plaintiff corpore 
tion? - | 

A Yes. Iwas born in Huntington, West Virginia, and 


I grew up there. I have a mechanical engineering degree from 


Duke University. After graduation froncollege I went to work 


for Proctor and Gamble in Cincinnati, Ohio. 
I left there to join the Olin Corporation, which was 
forming an aluminum division, and I was with Olin for a few 


years. I left there in mid 1960 to join a management consultir 
' | 


firm by the name of McKinsey and Company. I was with McKinsey 
| 


and Company until 1969. I left McKinsey to form a management 


consulting and venture capital firm by the name of Risher, Muh 


1 


and Company, Inc., and that firm operated for approximately 

| 
two years and was Gissolved at the time of the transfer 
arrangements with Newburger Loeb. 


Q Now, did you make or did you lose money as a result 


of your purchase of stock of Newburger, Loeb Company, Inc.? 


A I have lost money. 
| 
Q How much? } 
| 
f At; present it is not completely determinable, but 


in excess of a hundred thousand dollars. 
© Now, can you tell the Court and jury when you first 
had any contact with Newburger, Loeb and Company? 


B In late July or early August of 1970. 
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2 |i Q And who did you speak with for the first time? | 
3 & I spoke with Fred Kayne. | 
4 G And can you recall where you spoke with him? 
5 | A Yes. I spoke with him at the Navarro Hotel in New 
6 | York. | 
7 | And at that point were you in business with Mr. Muh?. 
8 | A Yes, I was. | 

J | 

9 Q And thereafter did you do work for Newburger, Loeb 
10 | and Company? : 
11 | A Yes, I did. | 
Le ¢ During what period of time? | 
13 A From the beginning of August until the corporation 
14 | was formed and the transfer arrangements were entered into in 
15 | February 11, 1971, at which time I b came a full time employee | 
16 | of Newburzer, Loeb @d Company, Inc. | 
17 


\ 

| Q And will you describe to the Court and jury the natur 
18 | of the work that you performed commencing in August of 1970 | 
9 | through February, 1971? 
20 | A Essentially the work was consulting work. That role | 


changed during that period of time. | 


| consulting work. Newburger Loeb had a number of problems and | 


| 
| In August, September, October it was fairly direct | 
| 
| 


I was involved in attempting to determine and implement 


: & 2 ff 


solutions to those problems. | 


ene 
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2 } In November, 1970, Mr. Kayne decided to resign as 
3 the managing partner of Newburger Loeb and ultimately to returt 
4 to California. At that time I was asked if I was interested | 
5 in continuing to try to solve the problems that Newburger ete 
6 || sad and to try to turn the company around, put it on a srotttal 
7 | basis, and I.said yes, I was 4nterested in doing that. , 
8 | The discussions continued and it was decided that | 
9 | if it was possible to do and the partners of Newburger Loeb | 
0 | agreed to it, that I would be named as the chief operating | 
11 officer of Newburger Loeb and would continue to try to turn | 
12 | the company around. | 
13 Sometime prior to that some discussions had been | 
| 14 had about the possibility of forming a corporetion for turning | 
1 | Newburger Loeb into a corporation. At the time of this Novembe: 
\ 
16 | role change there was the added thought in my mind that if the | 
MW : company could be turned around, made profitable, if it looked | 
18 | like it could be returned to a viable business entity, then | 


19 4t made sense to try to create a corporation that would be | 


“ | put togetner out of Newburger Loeb. | 
a | So in November I began to -- continuous consulting ! 
7 | work but with some tacit added responsibilities of the chtef 
° operating officer. I had meetings’ with the New York Stock | 
” Exchange and they were unwilling to accept any kind of direct | 
25 |! } 


operational responsibilities from me. And so from November 
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until ¢.e time of the transfer, in February, I still operated 


~ 


3 as a consultant, made recommendations, s1d to the extent it 

4 | was necessary to have those recommendations implemented I | 
| 

5 worked with the partners of Newburger Loeb in implementation of 


{ 
' 


recommendations and continuat - of the business. 


Q Now, can you describe the state of the business as 


' you found it of Newburger Loeb when you first began to work 


there as a consultant? 


10 A The firm was a disaster. It had a number of 


ll || problems. 
| 
| 
| 
| 
| 


2 Revenues were down substantially. Costs were very — 
13 || high and in some instances out of control. The company had | 
14 | entered into certain business ventures which were ill-advised. | 
15 || t¢ nad made arrangements to purchase a basketball team. It | 
16 had entered into arrangements for new real estate space, the | 


V7 —e obligations for which exceeded six million dollars, and 
| had no plans to utilize the space 4% would have to vacate in 


| 
19 || order to occupy the new space. 


20 t The firm was in the clearning business, and the 

21 | clearing operations had had a number of problems concerned | 
= | with them and there was enormous pressure on the capital of | 
2 | newburses Loeb and many of the capital contributors to the | 
“ | firm had given notice of withdrawal of their capital. | 
ox | So the firm in all senses was a disaster. Revenues 
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2 | were down, costs were up and out of control, ar: «o the extent 
3 | there was capital in the company, it was go : 
| 


ae Q And will you tell the Court and jury what, if anythir: 


5 | you attempted to do to solve those problems? 


6 i A We sort of divided up responsibilities and tried to | 
7 | look at the problems as separate projects. And ! personally ! 
: | got heavily involved in two specific projects. | 
| The first project was to get the company out of the ; 
10 churning business. If we could negotiate an arrangement to | 
il transfer the responsibility for customer accounts to another ) 
¥ | firm, it would take tremendous pressure off of Newburger | 
2 | Loeb's capital and provide a breathing spell for them. | 
" | What we would do would be to make Newburger Loeb | 
# | into an introducing firm rather than a edentiig firm. | 
“ | me capital requirements for an introducing firm are sub- 
u 1 teat aig less than those for a clearing firm. 
e | I talked with and negotiated with half a dozen 
different firms in Wall Street and finally found W.E. Hutton I 
ad and was able to satisfactorily conclude a clearing arrangement 
_ ‘with them, and that clearing arrangement took effect Septemben 
' 2 | 
1 | 30; 1970. 
23 | ; 
i Had we been unable to conclude a satisfactory clearin 
ig | aia ecstamiere, Newburger Loeb could not have lasted until the end 
25 


of the year. It didnot have sufficient capitai to do it becausc 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


A 2734 
« 4182 


jg/if/1g2 Risher-Direct 


2 of the greater capital requirements that there were, and it 
| 

3 | was difficult to do that because it was the largest clearing | 
| 

4 transaction whereby an arrangement for a clearing firm to go 

5 | out of the clearing business, it was the largest transaction | 


. that had ever taken place in Wall Street. It was complicated 


{ 
7 | and difficult to do. 


: | “she second special project involved an analysis of 


, | the vrofits and losses of the firm, with particular emphasis 
| 


as on where cots were being incurred in the firm, to take steps 


11 || to bring those costs under control. 
ae An example might be in communications costs. we | 
13 | found 200 direct lines, telephone lines, that were not | 


| being used. We found seven direct telephone lines from Burnham 


» and Company to the floor of the New York Stock Exchange which | 


% | Newburger Loeb was paying for. We found a direct line to a | 
‘ man who had been dead for two years. 

: | We also found examples of excessive costs and lack | 
2 | of control in other «reas. | 
* | An example might be the petty cash box. We found | 
a : that Newburger Loeb had on hand at all times $20,000 in the | 
a. petty cash box in cash that was operated just with a key and | 
# the possession of that key was 4n many people's hands. 

oi Those two areas consumed the principal portion of | 
25 


| my time until the end of October. 
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Q During this period up to the end of October -- that's 
Mr. Muh over there, isn't 1t? | 

A Yes, it ia. 

Q What was he trying to do to solve the problem of 
Newburger Loeb? 

A He undertook special projects in the area of dis- 
posing of the basketball team and looking into the real estate. 
and lease related obligations that Newburger Loeb had. 

. What was the problem of the basketball team that yov 
Observed at that time? 

4 In the spring of 1970 Newburger made arrangements | 
with the National Basketball Association to buy a new frm chise. 
The new franchise was the Buffalo Braves. 

The problems concerned with that was that essentially 
the deal was a certain amount of front end equity, and, as I ! 
reall, it required approximately $750,000 to be put up by 
Newburger Loeb, and then subsequently another two to three 
million dollars had to be paid to the National Basketball 
Association. 

Newburger Loeb finished that by borrowing the | 
initial $750, 000 from the Marine Midland Bank and then giving 
ene to the National Basketball Association for the remainder | 


of the cblizations. 


They had no way, with the loss condition of Newburger 
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2 || Loeb and the problem of capital, to be able to repay the 


t 
3 $750,000, nor did they have any way of making payment on the | 
4 additional two to three million dollars worth of notes that : 
5 | had to be paid to the National Basketball Association. And | 
6 | as the summer of 1970 began, the team was forming and was | 
¢ i going to go into formal operation in the fall of 1970 and the | 
8 | working capital for salaries, for players, coaches, travel : 
2 | expenses and so on began to also erode the already low Pe 
10 | position of Newburger Loeb. This was the problem with the | 
i | basketball team. , 
12 Q And what was done about it? | 
“s A In the summer of 1970 a number of things had been | 
" tried in an attempt to do something with the basketball team. | 
i Initially there had been a plan for a partner of Newburger | 
| 
i | Loeb, for Newburger Loeb to have a parnter. That partner had 
. ropped out and Newburger Loeb had picked up his share. 
+ | Then there were several projects attempted to find 
- | another partner or to sell Newburger Loeb's percentage of the | 
is team or to get out from under in some way or another. None | 
21 | of those had worked. | 
ie | Bob Muh went to Buffalo and in cooperation with anothe: 
lege Newburger Loeb's partners, Jim Settel, who was also re. 
= in Buffalo and trying to find something to do with the basket- 
5 | 


| ball team, they found a buyer, finally, a Mr. Paul Schneider, 


ead 
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| a local businessman in Buffalo. They entered into negotiation: 
| with him and were successful in selling the team sometime in 
September, I believe, to Mr. Schneider. So Mr. Schneider took 
| Newburger Loeb out of its obligations and the amount of loss 
to Newburger Loeb was 150 to 200 thousand dollars, as I recali 
| it. 
Q Let me just ask you this one question before we 

recess. 

During the period up through October of 1970, did 
you have sive other purpose other than to attempt to solve the 
problems that you found at Newburger Loeb? 
MR. MANDEL: Leading, your Honor. 
THE COURT: Yes. I'll sustain that as leading. 
' Wetll get to that in the morning. 

All right. We stand in recess now, ladies and 
gentlemen. We have matters that the lawyers are going to take. 


up after you go, which is why we are going to let you go a 


| little early today. 


See you ten o'clock in the morning. 
(The jury left the courtroom. ) 


(Adjourned to Friday, July 18, 1975, 10:00 a.m.) 
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7 : 10:30 a.m. 
a --- | 
9 (Trial resumed.) | 
10 laa a 

11 (In the robing room.) 

12 THE COURT: Now as I understand Rule 39, | 
13 gentlemen, we have convened here on a question of the 
14 waiver of a jury in this case, and as I read Rule 39(a), 
15 there having been a demand for a jury and we having pro- | 
16 ceeded by jury so far, the attorneys of record are parties 

7 by an oral stipulation made in open court, and this is 

18 the equivalent and entered on the minutes, which is the 

19 record, can consent to a trial by the Court sitting without 

20 a jury, and with the exception of Mr. Berkowitz, whom we will 

21 put on the record afterwards, I take it that at this point 

oe it would be appropriate for the attorneys for all of the par- 

> 8B | ties presently here to put that stipulation on the record. 
2A | MR. SHAW: Your Honor, it has just occurred 
25 | to me that although I have the consent of Mr. Risher and the 
| 
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consent of the corporation, I have not discussed this with 
Mr. Aixala. 

If I could step outside for a few minutes 
and call Mr. Aixala -- he is not in the courtroom but I know 
where he is. 

MR. GRUTMAN: Can I do this? Why anticipate 
there will be a difficulty? Let's get the stipulation 
on the record and then you will ratify it or reaffirm it. 

MR. SHAW: Then I will call Mr. Aixala. 

THE COURT: The problem is suppose he should say 
“tT don't go along" and we let the jury qo? 

MR. SHAW: We can't let the jury go or 
advise them until I have spoken to Mr. Aixala. 

MR. MANDEL: I think Mr. Berkowitz should be 
spoken to, your Honor. I am gravely doubtful. 

MR. GRUTMAN: In his case there is a sanction that 
can be imposed against him. 

THE COURT: I don't have any problem with 
that, Mr. Mandel. 

MR. MANDEL: Why don't you begin? 

MR. MANDEL: All right. I so stipulate on 
behalf of my clients, the three defendants herein, Gross, 
Bleich and Donoghue. 


THE COURT: And Gross & Company as well? 
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MR. MANDEL: And Gross & Company, that is cor- 


rect, the fourth. 


THE COURT: You stipulate to waiver of a jury 


and that I shall become the trier of the fact? 


MANDEL: That is correct. 


MR. 


7 MR. GRUTMAN: On behalf of Finley, Kumble, we con 
sent to the waiver of a jury and to tria 1 and determination 


of the issues of act by the Court. 


10 MR.ESTERMAN: On behalf of an additional defendant Robert S. 


Persky, I too.. stipulate to waive the jury in this case and 


ll 

12 the judge decide the questions of fact. 

13 MR. SILFEN: On behalf of additional defendants on counter- 

14 claims Fred Kayne, Charles pita and Robert Muh, I also 

‘. consent on their behalf to the waiver of a trial by jury and | 


16 and to have Judge Owen become the trier of the fact. 
17 MR. MOSS: On behalf of the general partners I 
18 consent to the waiver of the jury in this proceeding. 


MR. MANDEL: You better name that. 


19 

20 THE COURT: That includes Mr. Moss, the 

21 partnership Newburger, Loeb & Co., is that right? 

22 MR. MOSS: No. I have nine names here. 

B THE COURT: I am looking at a list here 

2 (handing to Mr. Moss). 

25 MR. GRUTMAN:Your Honor, by doing this we are not 
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2 waiving findings of fact and conclusions of law, are we? 
3 THE COURT: No. 
4 MR. MOSS: On behalf of all these parties. 
5 THE COURT: All right, Mr. Moss is on behalf of 
6 Newburger, Loeb & Co., a partnership, Andrew Newburger, 
7 Robert L. Newburger, executors of the estate of Leo Stern, 
8 Robert L. Stern, Richard D. STern, John F. Settle, Harold 
9 J. Richards, Sanford "2.qgenburg, Adolvhus Roggenburg, and 
10 the executors of the Estate of Ned D. Frank. 
ll MR. SHAW: In behalf of Newburger, Loeb & 
12 Co., Inc., and Paul D. Risher, I hereby waive ajpry. Howeven, 
13 I must sveak with Mr. Aixala before I can bind him to this 
14 waiver. 
15 I am going to do that right now. 
16 THE COURT: AS to Lawrence Berkowitz, who is 
M7 appearing pro se, and is, as far as I know, presertly in 
18 California, and is absent, he had a conversation with the Court 
19 || through my law clerks before the trial in which he stated 
20 that he would be absent from time to time, and was advised 
| at that this absence carried with it certaim perils implicit 
| = upon that; and therefore, I feel it appropriate that this 
os actimcan be takenin his absence given the fact that it is 
24 only by sufferance of the Court that he is permitted to condu¢t 
25 himself in this fashion, and that a default judqment could | 
| 
| 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOH st 


? -» % 
oR 


A 274 


, 
1 || mbbr 5 4190 ° 
2 have been taken against him for failure to appear in the 
3 first place; so I am going to deem that he is estopped from | 
4 opposing the action that the parties want to take here 
5 today. 
6 | (Discussion off the record.) ¥ 
fn (In open court; jury present.) 
8 THE COURT: Now, Mr. Birnbaum, add to the record 
9 on Mr. Shaw's statement to me that Aixala joins in the 
10 possession that Mr. Shaw's other clients have taken. 
11 Ladies and gentlemen, I have an announcement 
12 to make to you, which may come as a relief and a disappoint- 
or 
13 ment perhaps at the same time. 
14 Given the fact that the parties are unable reall 
15 to stzte how much longer this case is going to go, given 
16 their concern that you have served far beyond anything that 
17 you were advised could be the outer limits when you beqan, 
18 and given the fact that we really are unable to determine as 


19 of this point definitely what the outer limits are, and 


20 aware that this causes personal problems in certain areas, 
21 the parties have determined that from henceforth they have 
designated me to do the trying of the fact. In other 


words, they have agreed that you may be excused from further 


s 2A | service, and the duties that you would have performed will 
| hereafter devolve upon me. 
! 
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Therefore, as I say, it is my duty to advise you 


this morning that I am going to excuse you. I am doing that 
with a deep appreciation on my behalf and on behalf of all 
counsel for the time that you put in, the careful attention 
that you have all given to the evidence as it mer qone 
along. We are all very grateful for that, and you have 
really served magnificently as jurors. However, it is 
obvious that it would be inappropriate to continue to de- 
mand that you serve further, and for that reason the 

parties have consented that you be excused and that I carry 
on as the trier of the fact. 

So with the deep thanks of the Court, and with 
the thanks of all counsel, the deep thanks of all counsel 
and their parties, it is my duty to excuse you; and you are 
excused. 

JUROR NO. 2: This is the wisest decision 
possible. 

THE COURT: Thank you very much for the time you 
have put in, your attention. 

(The jury left the courtroom.) 

THE COURT: Does that convey what everybody 
would want to say? 

MR. GRUTMAN: Yes, your Honor. 


Your Honor, I have a statement to make for the 
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record if I may which I feel I should. 

During the course of argument yesterday, 
your Honor asked me a legal question as to whether or not 
it was the position of Finley, Kumble that the law firm's 
legal posture in the case was congruent in all respects with 
those of Mr. Persky, and my recollection in answering that 
question was I thought that that was so. 

Now, I would like the record to reflect that I 
may have erred in that respect, and I don't want to 
have a quadruple Z effect on my having stated that during 
the argument yesterday, it may later develop, and we may 
have some authority for your Honor to consider if there is 
a difference. 

THE COURT: Well, the word congruent, I don't 
think it is the congruent idea so much as it being bound 
by. Congruent indicates an identicalness in interest 
which I think is a little bit -- possibly a little bit 
different. 

MR. GRUTMAN: I understand. It's those 
differences which concern me if they develop. 

THE COURT: Well, you take such legal position 
and urge it upon me as you feel appropriate as we go 


along. 


MR. GRUTMAN: Very well, thank you, Judge. 
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2 renewed at this point. All right? 
3 Mr. Risher. 
4 PAQGL RISHER, resumed: 
5 DIRECT EXAMINATION (Continued) 

| 
6 " RY MR. SHAW: 
7 . Q Mr. Risher, I believe that when we recessed 


| yesterday, were were telling us about the veriod prior to . 
9 October of 1970, and various activities upon your part in an 
effort to correct certain problems which you observed in 

the partnership Newburger, Loeb, and I believe that you 

| indicated to us in substance up to the point where we 

13 were what you observed and what was done insofar as the 

14 basketball team, but I don't believe that you had told us 


15 what,if anything, was done with respect tothe leases. 


16 Can we pick up ac that point? 


17 A Yes. As I indicated yesterday, I was working 
18 on a number of things, “1d in particular, on getting oute 
19 the clearing arrangements and cost control. Rubert Muh 


20 was working on getting rid of selling the basketball team, and 
21 looking at the lease picture, I had gone where the leases 

2 were, what the terms of the leases were, and trying to devel 

op ways to get out of those leases and put of the commitments 
24 | that the firm had, because in many cases they were excessive 


25 and involved vacar space thatthe firm was carrying. 
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Q Did you make an analysis with respect to the ‘ 
size of square footage involved under the leases 


was required and needed for the operation of the partner- 


ship? 
A I did not, but I believe Bob Muh did. 


‘es And was something done with respect to any of 


these leases? 


A The most important lease problem had to do 


by with the space at One New York Plaza. It is my recollection 

" that the arrangements there were that the firm was to move in } 
. in February of 1971. There was 20,000 square feet under | 
: lease at a rate of sperontnacely $15 a square foot, for 

" 20 years, or in total, a $6 million obligation. 

’ Essentially, the operations that would have move 

16 


there were contained in the 8th and 9th floors of 5 Hanover 


Square, and upon making that move, no arrangements had beer 


made for subletting or getting cut of the obligation at 


5 Hanover Square. 
So beainning in Feoruary, the firm wes going 


to have a new $300,000 a year obligation, and in a real 


estate market which made it difficult, if not impossible, 


to sublet any of the excess space. 


So Mr.Muh developed an analysis of this, and ul- 


29 
timately Fred Kayne and Ned Frank negotiated with the 
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2 landlord at One New York Plaza, Mr. Sol Atlas, and both : 
3 Newburger, Loeb's way out of that lease for about $400,000. 
4 Q Had that lease been executed prior to the time 
5 that you came to Newburger, Loeb? 

6 A Yes, it had. 

q MR. SHAW: And Mr. Mandel, can we stipulate 

& | that that lease was executed some time in September of 1969? 
9 MR.MANDEL: '66? : 

10 MR. SHAW: 782. 

il Q When was the settlement made with Mr. Atlas 

12 approximately? 3 

1s A My recollection has to be approximate, but 

14 I think it was some time in October. 

16 Q 1970? 

16 A Yes, sir. oe 

17 THE COURT: scp eg 

18 ; THE WITNESS: 1970. 

19 THE COURT: * 707 

20 THE WITNESS: Yes, sir. 

21 Q Again directing your attention to the period 


prior to October 1970, have you substantially stated . 


9 
tempted to do to resolve these problems, or are there other 


22 
23 the problems that you observed and what you and Mr. Muh at- 
24 
25 


major areas of problems that you detected? 
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A Well, there were a number of areas, but 


thus far I have talked only about the major ones, and I guess 


I should particularly say that about the leases. 


5 I have talked mainly about the problems with 


6 the One New York Plaza lease, but. there were other problems 


7 of vacant and unutilized space as well, and that one was just 

8 so late in relation to some of the others, that I focused 

9 ‘on it, but indeed there were other ines problems as well. 

10 MR. MANDEL: Excuse me, Mr. Shaw. 

ll Your Honor, I don't really see that the eceulaeie | 
12 the general problems of Newburger, Loeb at this point and what 
13 Mr. Risher did or didn't do to solve them are relevant to 

14 issues of this case. In the interest of saving time, 

15 I make an objection. 

16 MR. SHAW: I think, your Honor, that it is 

W deidiuakcoe the issue of whether Mr. Risher's motive in be- 

18 coming involved with the partnership was to steal it from 


19 || Mr. Gross or to attempt to solve problems, avoid bankruptcy, 


20 reorganization, bring in additional capital, cut down 

oh expenses, increase income, whether, in other words, he was a 
22 member of the conspiracies to hurt or a Salvage and rescue 

23 || operation. 

2A THE COURT: Is there a compromise area in between 
2% your positions? In other words -- 
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9 MR. ‘SHAW: I am not going to ask that many questions 


about it, your Honor, hut I want to make it quite clear that 


Lee) 


4 this was the motive rather than a conspiratorial purpose. 


cn 


THE COURT: I appreciate what you are offering 


6 it for. 
7 Go ahead. 
8 Q Did there come a time when there was any con- 
9 versation between you and any other person with respect to 
10 the possibility of the acquisition of an interest or some 
ll participation in Newburger, Loeb? 
12 A Yes. ' 
13 Q When was that discussed ¢or the first time? 
14 A Approximately September 1970. 
15 Q And with whom did you have that discussion? 
16 A With Fred Kayne, and Ned Frank initially. 

| 17 9] And where was the conversation? 

| 18 A I don't really remember, and it was a 
19 conversation that took place more than once, and in different 
20 places, and I don't remember a precise beginning to the con- 
21 versation. 
22 (@) Can you tell the Court what the substance of the 
B conversation was? 
oA A Yes. Mr. Kayne was interested in changing the 
5 form of Newburger, Loeb's organization to a corporation from 
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a partnership. He made a proposal. to the partnership to do 


that. Included in that would have been new equity 


owners and new operating officers of the company, and I was 


5 to be included or it was open for consideration for me 
to bincluded as an officer and as an equity owner in the 


" reorganized company. 

& I 12) When you are referring to a proposal, are you 
$ | rererring to what's been marked Kayne's Exhibit H? 

10 (Document handed to the witness.) i 

li A Yes, sir. | 
1Z 9 Were there further conversations or anything 
13 ‘done subsequent to the conversation between you and 

14 Mr. Kayne and Mr. Frank in September of 1970? 

15 | A The proposal that you just showed me was 

: made to the partnership. My recollection is that after a 
17 | very brief conversation by the partnership, that proposal 
18 | was dropped and if we call that an al‘:ernative, no further 
19 | work was ever done on that alternative and that was the 


20 end of it. 


21 @) There has been testimony with respect to a 
meeting at Finley, Kumble at which Mr. Kayne delivered 

23 so-called prepared remarks, and I believe that meeting was 

| on or about August 23rd or 24th of 1970. Did you attend 


that meeting? 


gt ae 
1 mbbr 15 Risher-direct A200 
2 A No, I did not. 
3 Q Subsequent to the rejection of Mr. Kayne's 
4 proposal, whatever is set forth in exhibit, Kayne Exhibit H, 
5 were theee any further conversations between you anid Mr. Kayne 
6 or any person with respect 1° any ef tort to obtaiii an 
7 interest in the partnership? 
4] A As I think I testi fied yesterday, in November, 
9 Mr. Kayne made a decision to »2sign as the ma,aqing partner 
10 of the firm, return to California. 
11 I was asked if I had any interest in trying to 
12 continue to solve problems in Newburger, Loeb, and if Tt had any 
13 || interest in trying to arrange a takeover. 
14 MR. MANDEL: Excuse me. Asked by whom? May 
| 15 I interrupt to say asked by whom? 
16 THE WITNESS: The meeting ~~ if 7 may answe-. 
| W7 | THE COURT: Yes, please do. 
18 THE WITNESS: The meeting where this oc- 


curred was in Mr. Persky's office and it was a meeting 


ORM ETT 
S 
SSS 


| 


20 between Mr. Persky, Mr. Kayne, Mr.Moh, and me. 

| 21 In thatmesting,I said yes, I was so interested; 

| 22 Mr. Kayne was not to be an equity owner, he was t9 merely 

| 23 | be an employee of the firm, and shortly thereafter we 

| 24 proceeded with that plan, “r. Kayne vent to the Caribbean 
2 and ultimately returned tc Californi¢ and TI sentinaad ro wink 
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2 on solving the problems that there were in the commany, and 
ultimately, developed arrangements to enter into the trans- 


actions that's -- of February 11th. { 


5 fe) All right. 

6 Now, during the period subsequent to October 1970, 
7 can you tell the Court what you aid in an effort to solve 
8 the problems that the company had? 

9 A During those days it seemed attention was focuse 
10 on the most important problem, and in August as I received 

11 the most important problems were basketball team and real 

12 estate and clearing. Ultimately we sold the basketball © 

13 team, ultimately we made an arrangement to negotiate our way 
4 out of the One New York Plaza lease, and we entered into 

15 an arrangement for W. Hutton to do the clearing oper- 

16 ations. 

7 Shortly after the November meeting that I 

18 referred to, we had a meeting with the New York Stock 

19 Exchange. The New York Stock Exchange reiterated -- 

20 9) Who at the New York Stock Exchange did you meet 
21 with? 

22 “hh We met with Mr. William Dilger and I believe 

B another gentleman but I don't recall his name. 

2A | And certain of the partners of Newburger, 

25 


Loeb and I met with the Stock Exchange, and they reiterated 
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to with the New York Stock Exchange, was that before or after 
the receipt of this letter? 


A That was before the receipt of this leter, and, 


l mbbr 17 Risher-direct 
| : 
- that Newburger, Loeb was near to being out of busine~ and a 
3 the main reason at that time in addition to the enormous 
4 operating losses, normally in excess of $100,000 a month, 
5 was the problem of capital withdrawals. So the new major > 
6 | probiem that we had to solve was capital withdrawals. A num- | 
7 | ber of limited partners and subordinated lenders had given no 
° . tice that they were going to withdraw their capital and in 
9 | fact certain of those withdrawals had been paid; but it was | 
10 clear looking at the numbers that if those withdrawals con- : 
| 
ll tinued, that the firm would quickly be ovt of capital ratio } 
12 and therefore suspended from the New York Stock Exchange and 
13 would have to liquidate. 
sy Q Did there come a time when Qeeboness: Loeb 
15 received Plaintiffs' Exhibit 1 in evidence which I believe is 
16 the letter dated November 17, 1970, from the New York o 
” Stock Exchange to Newburger, Loeb. Here it is (handing 
18 | to witness). : 
19 | Do you remember that letter? 
20 A Yes, I do. 
ot a) And the meeting that you have just referred 
| 


=. ££ GS 


in fact, the first paragraph of this letter confirms the 
~~ 
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conference on the previous day. 


Q November 16th?> 


A Yes, sir. { 


9] Does the letter, Exhibit 1, accurately set forth 
the state of the financial aftairs of Newburger, Loeb as 


or about that period? 


Yes, it does. 


A 


Q Will you describe to the Court in substance 


what the state of the financial affairs were? . Just 
be very brief. 

A The state of the affairs were that the company 
was losing more than $100,000-a month. There was no hope 
that that loss could be stopped quickly. It was going to 
take a period of time to stop the loss; and there were 
capital withdrawals, notices already in hand, my best xrecol- 
lection is of about a million dollars, but it is spelled out 
precisely in the letter, and these were notices from limited 
partners and subordinated lenders that they were planning 
to withdraw their capital, so therefore the firm was going to 
go out of ratio and when it was out of ratio it would be 
suspended and since its business was a brokerage business 
that meait it was out of business and had no alternative 
but to lLiquidate. 


THE COURT: Mr. Risher, does RulA 325 apply to a 


sk ia. 
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“ | non-clearing firm? 
3 THE WITNESS: Yes, sir, it does. 

‘ 

4 THE COURT: In the same ratio? i 
” THE WITNESS: Yes, sir, and that is spelled out 
6 in that letter that we are going to be out of ratio with 


7 regard to 325. 
' Q The effect of chanaing from a clearing firm, | 
, hwoever, is to make additional capital available? 
10 A Right. At the time we received that letter, 
il had we still then been in the clearing business, we would 
” have been out of business because we would have violated 
is the ratio substantially before that. 
" Q When for the first time was there a meeting 
5 with the limited partners or the general partners en masse 
16 to discuss these problems? 
W A Within days after the receipt of that letter. 
1 18 It was my -- | 
19 a: Just stop for a second. 
. 20 Tell us where the meeting took place, tell us 
21 approximately when the meetiny took place, aad generally 
= describe who was present. 
23 A The meeting took place in the offices of 


Finley, Kumble, and those who were present were the 


limited partners, the general partners, and there were a 
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number of counsel and advisors to the general and limited 
partners who were also present at that meeting. There 
has been testimony here that there were subordinated | 
lenders at that meeting but I don't believe that‘s the case 
unless there was the coincidence of some individualswho 

were both limited partners and subordinated lenders. 

Q This was the first such en masse meeting? 

A Yes. Well, there had heen a meeting, a large 
meeting that there's been testimony about here of general 
partners but it was the first time that the limited 
partners were ever at a meeting that I am aware of. 

9) Now will you tell the Court what occurred at 
this meeting. | 

A The purpose of the meeting was to tell the 
limited partners the problems of the firm, to ask them 
not to withdraw their capital. 

It was the first time that they had ever 
received, as many of them indicated, any financial informa- 
tion on the firm; and as I recall it I took to the meeting 
certain projections of capital withdrawals and cash 
flows that essentially indicated the same information that's 
conveyed in the New York Stock Exchange letter. 


Q Who prepared those projections and cash flow 


analyses? 
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And upon what basis did you prepare those pro- 
jections and analyses? 
A The books and records of the firm, and the 
withdrawal notices that I new were in hand. 
Q Who furnished the books and records of the 
firm to you? 
A At that point in time, I annot certain as to who 
the controller of Newburger, Loeb was. 
In August when we arrived at Newburger, 
Loeb the controller was Mr. John Wagnes. He resigned, 
went to Bache & Company. For a short period of time, 
Mr. Muh and I made an arrangement with a gentleman by the 
name of Henry. Montgomery to come in and pitch in and help 
with the problems of Newburger, Loeb. He is a certified 
public accountant and is today the financial vice president 
of a large semi-conductor comoany on the West Coast. 


He was there for only about four or five weeks, as I 


recail, and when he left we were able to hire a gentleman 


by the name of Aaron Weiss, but the precise dates for each 
of those people is not fixed in my mind, so it could have 
been any one of the three. 

(a) And 30 the information that you had you got 


from whoever the controller was, correct? 
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Yes. 


What else occurred at the meeting? 


4 A Well, we passed out the financial information, i 
5 and as you can imagine, there was a considerable sincere of 

6 shock on the part of many people who had been anticipating 

7 getting their money back and had no inking or any idea , 
8 of Newburger, Loeb's problems. 

8 And oneof the important things that occurred 

10 was when this intoxeation was passed out Mr. Quarte, 

li one of the limited partners who had -- | 
12 Q Did you say Quarte? \ 
13 A Quarte. 

14 9 Q-u-a-r-t-é, correct? 

15 A Right. Who had approximately a $500,000 

16 limited partnership interest represented by shares in Owens 

17 Illinois Corporation, Mr. Quarte said "That can't be, I 

18 have stock, Owens Illinois stock in the company and that 

19 has got to be returned to me." 

20 ; And it was my suk duke to have to tell Mr. Quart 

21 that his stock had been sold‘the day previously in order 

2 to meet the obligations of Newburger, Loeb, whereupon all 

a the other limited partners looked with concern to Mr. Quarte 

2A and I had the sad duty to tell them that they should t 

25 be so concerne.i about Mr. Quarte because we had had to sell 
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the securities ee all the limited partners. ‘ 
Q To pay general creditors? 
A Yes. 
Q And was that in accordance with the terms of their 


subordination agreement? 

A Yes. 

MR. GRUTMAN: Quarte was a limited partn’ 
or subordinated lender? 

THE WITNESS: I answered Mr. Shaw's question, 
in substance it is correct. Mr. Quarte was a limitec partner 
and the sale of securities was in keeping with the terms 
of the limited partnership agreement. 

MR. SHAW: I understand. 

THE WITNESS: Which permitted tha- those 
securities could be sold, assigned, and in fact were the 
firm's to use as their own. 

fe) What else occurred at this meeting? 

A Tre net result of the meeting was that we got 
agreement from the limited partners not towithdraw their 
capital they had had time to think and examine the 
information that I gave to them, discuss the problems with their 
advisers, and so the result of the meeting was that they 
entered into an agreement, which agreement was given to the 


Exchange, to temporarily pe ‘tpone their withdrawals 
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of capital. 


3 Q Can you recall if Mr. Gross was present at 


4 || this meeting? ae 
5 I A I don't believe he was. 
(@) Can you recall if Miss Bleich was present at this 


meeting? 


A Yes, I think Miss Bleich was there. 


9 Q Do you know if Mr. Silvermar was present at this 


meeting? 


ll A I don't think Mr. Silverman was at the meeting 


but I think a member of Mr.Silverman's firm, Mr. shack, was 


at the meeting. 
Q Was there any further conversation at this meet- | 
ing of November with respect to anything that could be done 


or would be done with respect to attempting to resolve 


the problems that were facing Newburger, Loeb at that point? 


a 


A Well, as I have done here in court, I out- 


lined for the people at the meeting the problems that New- 


burger, Loeb had had and what had been done to solve those 


21 problems; and what work was continuing in the eiForte 

22 to solve Newburger, Loeb's problems. 

23 Q At that point was there any discussion with re- 
9A spect to any efforts to secre new capital into the oper- 
25 ation? 
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I don't recall any discussions ac that meeting 
about introducing new capital. ' he main purpose of that 
meeting was to accomplish the discontinuation of the with- 
’ drawal of capital. 

Q When for the first time was the question of new 
capital discussed? 

A Subsequent to that meeting, Mr. Muh and I made 
a proposal to the partnership, Newburger, Loeb, to reorgan- 
ize it into a corporation and a -- 

MR. MANDEL: Excuse me. Can I intereuee? 
How long subsequently? 
MR. SHAW: I will bring that out, Mr. Mandel. 

Q When was that proposal made and where was the 
proposal made? 

A I don't know the precise day but the proposal 
is in writing and it is probably dated and I am sure it is 
here in court somewhere. 

@) And who was the writing delivered to? 

A Initially the writing was delivered to the 
Executive Committee of the partnership, astest I recall. 

2) Yes? 

A Th. committee rejected the propogal. 

Q I show you this document and I ask you if 


this is the proposal? 
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2 A Yes, it is. Unfortunately, I notice that it is 
not dated but I can fix a date, approximate date, and it was 

between the meeting that we discussed and December 10th, whic 
was the next major meeting of limited partners. 


\ Q Which was held where? 


7 A That was held at the offices of Stroock, Stroock 
& Lavan. 
MR. SHAW: May this be marked. 
(Plaintiffs' Exhibit 122 was marked for 
identification.) 

MR. SHAW: I offer this in evidence. 

MR. MANDEL: No bojection. 


(Plaintiffs' Exhibit 122 was received in 


18 evidence.) 
i6 Q Subsequent to the preparation of this document, 
17 you attended a meeting at Stroock, Stroock & Lavan? 


18 A Yes.. 

Q And ve have had testimonywith respect to who 
20 | was present. 
21 | Just tell us in substance what you can re- 


call occurred at this meeting. 
MR. MANDEL: Can we fix a date? 
MR. SHAW: December 10th. 


MR.MANDEL: Is that December 10th? 
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A As I indicated, the Executive Committee 


of the partnership rejected that proposal; and at the same 


time they decided that they wanted to terminate the services 
of Risher, Muh. 

Q At this point who composed the Executive 
Committee of Newburger, Loeb? 

A I think Robert Newburger, Andrew Newburger, 
Robert Stern, perhaps Richard Stern, and verhaps Leo Stern. 
Q Just let me go back for a moment. As of this point, 


December 10, 1970, had you met Charles Gross? 


A Yes. 

9 And when had you first met Charles Gross? 

A In August, 1970, t think. 

Q And was bspbabar a the offices of Newburger, Loeb? 
A I think the first time I ever met Mr. Gross was 


in Mr. Kayne's room at the Navarro. 
Q And did there come a time when you met Mr. 
Gross at the offices of Newburger, Loeb? 


A I think so but our contact was certainiy 


limited. 


Q And did there come a time when Mr. Gross was no 
longer at the offices of Newburger, Loeb? 
A Yes. 


Q When was that, approximately? 
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Some time in Augut 1970. 


Q And is it fair to say that subsequent to j 


August of 1970, you did not see him at the precises of 


Loeb? 


Newburger, 


A That is correct. 

Q Fter August of 1970, when for the first time 
did you next meet Mr. Gross or see him or be in the same room 
with him? 

A The next recollection that I have is in a meet- 
ing in Mr. Mandel's office in January 15, 1971. 

19] Can you tell us the substance of the conver-_ 
sation at the meeting on necember 10th of 1970 at the offices 
of STroock, Stroock & Lavan? 

A Octscber. I am sorry I didn't answer that 


a while ago and I sort of developed a setting for it in that 


a a EE ———————————— 


the general partners had asked us to terminate our services, 


and in substance the reason for that was that we were 


not too popular after the meeting with the limited partners 


20 when we had openly told everyone what the problems of 


cca aA AAA AA OL 


21 Newburger, Loeb was. As a result of that, the general 
2 partners were under substantial vressure. 
23 The general partners had arranged for 

24 another consultant, a man by *+he name of Gutman, so at 

25 the Devember 10th meeting, the meeting began by Mr. Freund, 
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who was at that point in time the counsel for Robert 
and Andrew Newburger, I believe, and perhaps the counsel 
for the partnership -- that I don't rec>** -- Mr. Freund 


got p and asked if Mr. Muh and I would pleas leave the 


| 

€ ‘meeting, and in attendance at the meeting were «gain 
general partners and their representatives, lim: ed partners 
and advisers and ensie representatives. 

Mr. Steefel said to Mr. Freund and Mr. Muh and 
I got up to leave the reeting am ir. Steefel said to 
Mr. Freund. “No, — en Me. Risher and Mz. Muh are 
here a* our invitation. We'd lik. them to stay." 
@ I sat next to Art.ur S.iiverman, as I recali 
Ha had the sme bad seat i did, an? * ie we ting went. on 


for about a hous or +. Mr. Gr’ man made a precencation, 


which was very similar to the presentation thet haa beén 


the firm, what had been done to solve those problems, and wha 
was going to continue to be done, and the capital problems 
that the firm had with withdrawals. 


21 Mr.Grutman went on to focus attention on a 


| 
17 | made at the prior meetiig. It discussed problems facine 
proposal that the general partners were making for contin- 
uation of the firm an¢é getting the firm to move forward. 


% After thatpresentation, Mr. Stsefel stood up 


and asked everyone to please leave the meeting who was not 


® 


, 
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a limited partner or representing a ‘imited partner. 


‘ : All the general partners left the meeting. 
oe Mr. Gutman let the meeting. Mr. Freund, as I recall, left 
. the meeting, Mr. Muh and I left the meeting; and as we 

' left we said goodby because as far as we were concerned 

f our services had been covninated by the firm, we had made a 

' proposal, and we had renewed that proposal and directed 

that proposal to the limited partners prior to that December 

“3 ‘10th meeting. 

i Q In that document that was just marked? 

. A Yes. And there is a letter of transmittal 

" somewhere in the courtroom transmitting that and 

" telling limited partners that we had been cuvainains. 

” Mr. Steefel asked us to please not leave the 

* premises, to stay on the premises; so we did. 

" We waited in the reception area. And after 


* a period of time, and I think the period of time was about 


a 45 minutes to au hour, Mr. Steefel asked us to . someone 

. came out and asked us to please come back into the meeting, 

van and there were just partners anda their representatives 

* there. ° 

# : Mr. Steefel said, "The general uence have lost 
” all of their money, they have no capital at risk in this 

ys) 


firm any longer and the limited partners are in control." 
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fa) Are in what? 
A “The limited partners are in control. We have 


decided that we would lixe to accept your proposal. How- 
ever" -- and as I recall our original propsal provided 

that they got paid off over a lony period of time at a 

rate of 50 cents on the dollar for their limited partnership 


interest, Mr. Steefel said yahave to undertake the 


obligation to pay uss off 100 cents on the dollars, and you have 


to raise a million dollars," and as I recall, we had two 
or three days,. perhaps just a weekend to raise a million 
dollars. 

He said "If you will agree to obligate the 
company to pay uss off a hundred cents on the dollar, and 
can raise a million dollars, then we will go forward with you 
proposal.” 

Q All right, now, Mr. Steefel, you Say, 
indicated that the general partners had had a loss of their 
capital; and the limited partners were then in control. As 
of that point are you familiar with what the state 
of the finances of Newburger, Loeb was? 

A ' Yes. 

Q And will you describe what the sate of 
the finances of the company was at that point as it 


related to what Mr. Steefel said? 


4217 
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2 A At that point in time, there was showing on . 
the books and records of the firm indications that the | 
general partners had appreximately a million dollars in 


capital, the limited partners had approximately $2.2 million 


. in capital, and the subordinated lenders had about a million 
‘ dollars in capital, 1,100,000 in capital. 
' | However, at that point in time -- | 
' MR. MANDEL: Excuse me. What was the number you 
sd gave for the subordinated? 
i THE WITNESS: A million. 
- A However, at that point in time, certain costs 
a that we knew for certain had not yet been booked. First 
” there was the cost of the settlement with Mr. Atlas, 
15 and that was four hundred and some thousand dollars; 
. % second was a loss on the ‘basketball team. My recollection 
1 | is that was 150 to $200,000. 
18 Third was possible loss on conversion to a4 
Ly non-clearing firm, and transferred approximately $75 million 
20 in securities and thousands of positions to W.E. Hutton. 
21 And all of the cperating losses to that or that 
* we could see coming to that point. So clearly the million 
% dollars of capital of the general partners had been 
es, eliminated, and that had been eliminated on a going-business 


basis; and as people looked at the balance sheet, and made 


17 


18 


21 
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estimates of what assets would bring on liquidation, and 
what would happen tothe liabilities on liquidation, they 
realized that the limited partners -- 

MR. MANDEL: Excuse me, I object t. the statemen 
that people looked and they realized. 

THE COURT: Yes, sustained. Strike it out. 

MR. SHAW: Yes, strike it out. That's all 
right. 

Q What, if anything, dia you or Mr. Muh or anybody 
say in re:,onse to what you indicate Mr. Steefel said at this 
meeting of December 10th, at Stroock, Stroock & Lavan? 

A I said that it was unfair to the corporation to 
he expected to pay the limited partners back 100 cents 
on the dollar, since it was my opinion then and now that that 
money had been lost and was already gone; but I agreed to 
undertake the obligation and make an effort to do it. 

I asked for ten years to repay it. Ultimately we negotiated 
to five years, which I thought was too short a time and 
indicated so too. 

9 Was there any discussion at this meeting with 
respect to subordinated lenders? 

A I don't mow whether there was at that meeting 
or not but it was then readily apparent that we had to go 


through the same procedure with the subordinated lenders. 


Quist: 


[ha 
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Thav is call them in, give them the information, and tell 


2 

a. them the ccndition of the company, and attempt to persuade 
4 them not to withdraw their capital. 
5 a) And subsequently, was there a meeting attended 


by the various subordinated lenders? 


7 A Yes, rere was. 

8 Q When was that meeting? 

9 A I believe that was around December 17th. 
10 Q All right. 

11 Now let us stop just for a second. 

12 As of this point, had you had any conversations with Mr. 

13 Persky regarding a man by the name of Aixala? 

14 A Yes. 

Q When for the first time time was the name Axiala 
mentioned to you? 

W7 A Probably in the first few days of December. 

18 fe) Who mentioned this name to you? 

19 A Mr. Persky did. 

20 Q And can you recall where this conversation took 
21 place? 

2 A No, I cannot. 

vA) Q Can you recall the substance -- 

2A MR. MANDEL: Excuse me. You said the first few 
25 days of December? 
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Can you recallthe substance of the conversation? 


The best recollection I have of the initial 


conversation, and I am not sure that Mr. Aixala's name was 
mentioned at that time, but Mr. Persky mentioned to me that 
he knew someone, and I think he said Bacardi, that had some 
associations with Bacardi, and it would be perhaps of 


interest to that person to make an investment in a broker- 


> 


The conversation probably consumed less than a 


Thereafter, did you have any further conver- 


gations with Mr. Persky regarding Mr. Aixala? 


A After the December 10th meeting, Mr. Muh and I 
15 sort of looked at one another and said "Okay, where are we 
6 going to find a million dollars?” 
W And we attempted to raise that money from 
18 certain other sources that we had; got nowhere. 7 
19 Q Such as? 
oe , A The venture capital operation of City Bank, 
21 as I recall, a venture capital company by the name of 
- Gunwyn Associates, and I believe that we talked to one or 
| * two individuals who had substantial net worth, but at that 
| 2 period of time Wall Street was in very bad shape, and there 
25 


sis cies 


was very, very bad publicity about the industry 
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as a while, and no one was interested in making any sort of 
3 

an investment of any sort ina brokerage firm. 
4 { 

We then said to Mr. Parsky, "The only possibility 

5 

that we have of raising a million dollars is through the gentlp- 
6 

man that you mentioned." 

Ya 1 
9 Prior to the dateof the meeting with the sub- 

8 


ordinated lenders, was there any further conversation betwee 


9 
| you and Mr. Persky or anybody about Mr. Aixala? 


MR. MANDEL: Excuse me, Mr. Shaw. 


+ ll | 
Can you fix the dates more precisely? 
12 
| MR. SHAW: The company subordinated ler ders was 
13: 
December 17th. 
. 14 


MR. MANDEL: You are saying between De amber 
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15 
10th and December 17th? 
16 
MR. SHAW: Yes. 
17 
A I don't recall any specific conversations 
18 
that took place during that period of time. 
Q All right. 
20 
Now, as of the date whenthere was a meeting 
21 : 
with the subordinated lenders, had any definite commitment upqn E 
22 
Aixala's part been communicated to you by Mr. Persky or 
2 | 
. any person? 
24 
A No. 
a 
What we represented to the Limited partners 


1 


nm 
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was that we thought we could raise a million dollars. 

2) When youhad the meeting with the limited 
partners, did you have in mind Aixala as the particular 
source? 

A No; but I noticed in Mr. Silverman's notes, 
which are here as an =:xhibit, that the name Bacardi is 
written in his notes, and I assume from that that I must 
have mentioned the name Bacardi as a possible source at that 


December 10th meeting. 


Q But you have no recollection? 
a I have no recollection, no. 
Q Can you tell us what occurred at the meeting wit 


the subordinated lenders? First of all, tell us where the 
meeting took place, and teil us generally who was present. 

A The initial meeting with the subordinated lender 
took place at the offices of Stroock, Stroock and Lanven; and 
certain of the limited partners and counsel for the limited | 
partners were again at this meeting. a 

And the meeting was very similar to the initial | 
meeting with the limited partners. We explainec the = 
of the firm and what was being done «+o improve those conditio 
Fortunately none of the subordinated lenders' securities | 
had been soin, so we didn't have to give them the bad 


news thut all of the securities that they thought they 
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owned had been sold. 


Their reaction was very similar to the limited 


prtners', one of shock. As I recall it, at the initial 
meeting there was Mr. Albert Dworkin, I think Mr. Bialkin was 
at the initial meeting, I think Mrs.Newborg had a dual 


position in Newburger, Loeb. She was both a limited partner 


8 
and a subordinated lender. I believe Shirley Newburc¢r 
g 
who was the wife of Mr. Andrew Newburger was at that meeting, 
10 ; 
and she was s subordinated lender. 
' | 
- Q What, if anything, was said with respect to | 
12 
the position of the subordinated lenders in Newburger, 
13 , 
Loeb at that point? 
14 
A We said the same things that we had said 
* tothe limited partners. "You have given notices for 
16 } ? 
capital withdrawal. If capital withdrawals continue from 
17 
this company, tne company will violate Rule 325. and as a result 
18 zi é - : 
will have to liquidate; and you can make your own estimates 
» as to how you will come out, how your interest will fare in 
” a liquidation." 
ie a) And what if anything, was said in response to 
i 
that? 
23 * s 4 s LJ s 
A Well, in the initial meeting with the 
. subordinated lenders, like with the limited partners, 
25 


| there was shock. People did not realize that their 
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: capital was so substantially at risk, theydid not realize : 

2 that the firm had been doing so badly, they had never 

? had any information about the firm. : 

Q Was anything agreed upon at this meeting? 

: A No. There is one thing I should add that 

: occurred at the meeting. The subordinated lenders, in 

‘ order to confirm what a were talking about, decided that they 

? wanted to call the New York Stock Exchange. I thina a 

a representative of the New York Stock Exchange had attended th 

mn initial meetings with limited partners but for some reason 

- there was no representative of the New York Stock Exchange 

_ at this meeting. 

' One of the counsel for the subordinated lenders 

placed a call to the Exchange, and the Exchange confirmed that 

» the company was in trouble, and that there had been this 

- November 17th letter, and that things were difficult; but the 

as the Prohange: suceeimed all of us by indicating to the 

” | subordinated lenders that they did not find Mr. Muh and me 

= | acceptable managers of the company, and their basis for 

_ saying this was that we were hot experienced in the 

22 

| securities industry. 

- | So that also occurred. 

is | 9) After the meeting with the subordinated lenders 4- 

95 | 

| 
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2 this, during the course of the meeting somebody called the 

3 Exchange? ! 
4 THE WITNESS: Yes, sir. 
5 The court; Who called, if you know? 

6 THE WITNESS: I do not remember who placed the cal}. 


My best guess is that it was Mr. Bialkin because he had had 


8 substantial dealings with the Exchang@ and mew a number of 
9 people there, and I believe -- I know he called Mr. Dilger. 
10 


There isno question in my mind as to who he called and 


11 my best guess is that it was Mr. Bialkin doing the calling. 
12 THE COURT: And he, in the course of this, Mr. 
13 Dilger somehow said to him that you and Muh were not 

14 acceptable? 

15 THE WITNESS: From time to time the New York 

16 Stock Exchange has a tremendous capacity for surprise, and 
W7 that was one of those times; and so it was my and Mr. Muh's 
18 ' turn to be shocked. 

19 THE COURT: Because Mr. Bialkin got off the 

20 phone, I take it, or whoever it was, and said something to 


21 you. What did he say? 


ee THE WITNESS: He came back or whoever it was 

23 came back, the subordinated lenders came back and they 

24 said "You have represented to us that you are the new 

25 management, and that this thing can go forward. We have just 
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talked to the Exchange, and the ee says you are 
not acceptable as new management." 

THE COURT: I see. 


THE WITNESS: Which came as a very unpleasant 


surprise. 
Q For what reason? 
THE COURT: His lack of experience. 
Q Lack of experience? 
A Lack of experience and as we learned during 


their minds from time to time. Sometimes they would say 
everything was fine and we were acceptable and at other 
times -- 
THE COURT: Let us not get into that. 
Q Let us just jump ahead. 
THE COURT: Let's stick with this one seulecui 
Q Subsequently did you file a Form AD 11 or AD 12 
with the New York Stock Exchange? 
A Yes. E:did. 
Q And subsequently did you become an allied 
member of the New York Stock Exchange? 
A Yes, and the only timein the history of the 
New York Stock Excuange Mr. Muh and I were required to take 


and pass the allied members' examination prior to the 
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2 completion of this transaction. We took an examination for i 
3 a company that was not then operating. 
4 Q And did the New York Stock Exchange, prior 
5 ‘to the time when the transaction was concluded, and before 

6 you had taken the test and filed the form, in fact indicated 

7 to you that they believed that you were not sufficiently 
8 experienced? 

9 A By the time that the transaction was concluded, 

10 they had agreed that we were experienced, but they made cer- 

ll tain conditions to that. 

2 fe) All right. 

13 || i Did they communicate those conditions to you? 

M4 A Yes, they did. 

b | Q When ware those conditions communicated to 

16 you approximately? 

MW A During the period of time from about December 


«iw 17th until closing on February 11th. 


19 Q And in addition to the conditions that you have 
20 told us about, were there any further conditions? 

21 A — the conditions were these: 

a The first condition was that Fred Kayne had 

os | to become a partner of the management of the company, and that 
A he had to have an equivalent amount of shares to Mr. Muh and 
5 


me. 
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A condition also was that the comnanv be operated 
by an executive committee, and the Exchange Pern that 
Mr. Kayne be on that executive committee, that Mr. Sloane 
be on that executive committee,and that Mr. Rerkowitz be on 
that executive committee, because they were all experienced 
in the securities industry. 

I was not in favor of that method of operation, 
but in order to meet the Exchange requirements, we had to 
do that. 

I should also add there were other conditions about 
minimum amount of capital that they would permit for the 
corporation, the kinds of underwritings that we would be 
allowed to participate in, and the kind of trading 
positions we would be allowed to carry. There is in 
the court somewhere a writing on that that spells out all 


of those conditions precisely. 


Q I will get to that later. Subsequent to the 


meeting with the various subordinated lenders at 
Stroock & Stroock & Lavan was there any further conver- 
sation between you and Mr. Persky with respect to 


Mr. Aixala? 


_A Yes. 
Q What did Mr. Persky say to you? 


A I don't racall it in the way of a specific 
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conversation. Those were harried and hectic periods of 

time. Things were going on at all hours of the day and 

night, but in substance during that period »f time he con- 
’ 

veyed to me what he thought was an equitable arrangement 

for Mr. Aixala. 


Q And this is between December 17th and December 


3lst of 1970, correct? 


A Yes. 
Q What did he say? 
| 
| 
A The main elements of the arrangements with 


Mr. Aixala were to be these: 

One, that his money in the form of Bacardi 
stock should be put up in as secure a position as it 
possibly could. 

Two, that Mr. Aixala s.ould receive 20 percent 
of the equity in the company. 

Three, that Mr. Aixala should be paid for this 
Subordinated loan a rate of interest of 4 percent of the 
market value of the securities that were included in the 
subordinated loan. Those were the principal arrangements 
as far as Mr. Aixala was concerned. 

9) Thereafter, did you attend a meeting on 
December 31, 1970, at the ottices of Finley, Kumble? 


A I think the meeting that you are referring 
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to was on Lecember 30th, and it extended through the 
night and into the morning of December 3lst. 

Q Before we get to that meeting, during this { 
period of time, did you become familiar in any way with the 
claim, if any, of Newburger, Loeb against a customer by the 
name of Buckley and his wife Mary Buckley? 

A Yes. 

0 When for the first time was that account 
referred to you? 

A To my best recollection, some time in November } 
1970. y 

9) With whom did you first have any conversation 
regarding that account? 

A My probable first contact with that account 
came from trying to solve Newburger, Loeb's problems. 
One of Newburger, Loeb's assets was receivables from 
customers. In the case of the Buckley account it was 
only a partially secured receivable. There were a number 
of other customers, although the Buckley's receivable 
was the largest one, and we endeavored to make collection from 
every single one of those customers if we could. 

We instituted suit, we telephone people, we wrote 

letters, we did everything we could to bring as much 


money into the doors of Newburger, Loeb as we possibly 
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So my initial contact, recognition of the 

Buckleys was in looking at these receivables that were due to { 
Newburger, Loeb. 

Q What occurred in connection with respect to 
the Buckley account? 

A My next recollection of the Ruckley account 
was learning from Robert Persky. who had been assigned some 
of these collection problems in particular the Buckley one, 


that there was some sort of offer of settlement from the 


Buckleys. p 
QO Can vou recall when that was, approximately? 
A My best guess is December 1970. 
Q Is that a memorandum that you wrote? 


I show you Exhibit A in evidence. 
A Yes. 
Q And is this a memorandum which you received? 
I show you B in evidence. 
A Yes. 
MR. MANDEL: Excuse me, Mr. Shaw, what is he look 
ing at now. 
MR. ESTERMAN: Finley, Kumble Exhibits A 
and B. 


Q Were you aware that the Buckley claim had been 
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settled? : 2 ] oh 
A Yes, I ultimately become aware that it was 
settled. 
Q And at the time that the claim was settled -- 


MR. MANDEL: Can we fix a date when he became 
aware? He said approximately. 

2) Did you become aware as of the date set forth 
in those documents? 

A On December 9th I wrote Mr. Newburger, and 
told him that Mr. Persky was about to settle the Buckley 
claim; and that if Mr. Newburger had any thoughts or wanted 
to change the arrangements in any fashion, he should talk 
with Mr. Persky. 

So it was subsequent to December 9th but I do 
not know, do not recall the precise day. 

Q Were you instrumental in any way in the 


settlement of that claim? 


A I am sure I was. 
a) And what was your purpose in settling the claim? 
A Well, as in many cases at that time I made snap 


decisions and it was sort of radical kind of surgery that | 


had to be done at Newburger, Loeb, and my conversation 


with Berkowitz, which resulted in this memorandum, to | 


the extent I talked about it with Persky, was in the nature 
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of, "Is 50,000 bucks all we can get? Is that the 
maximum? Can we get it now? We need the money. Let's 


settle and get qoing. We have other problems to resolve." 


@) Did youhave any other purpose? 
A No. 
QO. As at this point, were you aware that Charles 


Gross, having been the managing partner and a general partner 
of Newburger, Loeb, had withdrawn? 
A Yes. 


MR. MANDEL: As of what voint? 


Q December 1970. 
A My frame of reference was December. 
Q As of this point, December 1970, Mabel Blecih 


and Jeanne Donoghue were still limited partners of Newburger, 
Loeb & Company, correct? 

A Yes. 

It is my recollection at that point they were 

probably the only limited partners who had not given a 
notice of withdrawal. Others had given it and temporarily 
retracted it but they had never given it initially. 

Q Did the settlement of the claim have anything 
to do with any agreement or pressure to be placed or 
exerted on Gross, Bleich or Donoghue? 


A No, Sir. 
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THE COURT: Mr. Shaw, should we take a recess 


at this point? 


MR. SHAW: That is verfectly fine, your 
Honor. 

(Recess.) 

THE COURT: All right, Mr. Shaw, qo ahead. 
PAU L p, RIS HER, resumed. 


DIRECT EXAMINATION (Continued) 
BY MR. SHAW: 

9 I believe you indicated that you were present 
at the meeting of December 30, 1970. Prior to that time 
had you had access to and did you furnish to the various 
people present at the meetings financial statements of the 
partnership for the preceding months, November of 1970 and 
October of 1970? 

A The answer is yes, and I'd like to add as we 
talk about meetings, the ones that I am identifying here are 
the major meetings that occurred. There were numerous 
other meetings, and sometimes there would be limited 
partners and sometimes there would be counsel for Limited 
partners, and sometimes the subordinated lenders 
in various mixtures of limited, general, and subordianted 

and counsel for all of these people. 


MR. SHAW: Your Honor, I am asking counsel for 
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: the defendant to give me the exhibits that -- | : 
: MR. ROTHMAN: Some of the Silverman exhibits 

’ were Finley, Kumble exhibits. 

“ MR. ESTERMAN: What are you looking for? 

. MR. SHAW: The financial statements referred 

' to by Mr. Silfen, specifically the one dated November 27, 

: 1970, the one dated November 30th. 

’ MR. ESTERMAN: That is Finley, Kumble Exhibit | 
ws P. That is November 27th, 1970. 

* MR. ROTHMAN: That is correct, it is -'so 0, which 
. is October 31st. There is also N which is also November 

" 27th; and I believe all the Silverman exhibits labeled for 

" Finley, Kumble are in a separate brown envelope. 

as 7 Mr. Risher, I place before you Exhibits 

" Finley N, O and P, as well as Finley 0. Finley 9 is 

° marked for identification only. And first directing your 

eg attention to the document marked 0, is this a document 

™ that was used as the basis for conveying information to the 

> | various persons present at the meetings that you talked to 

- | us about? 

| A Yes, it was. 

- | Q And I ask you the cane question with respect 

g to WwW. 

- A Yes, at later meetings when we then had the 
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November balance sheet available, that was used in various 
meetings. 

Q And I ask you thesame question with respect 
to P. 

A Yes, but P is a special kind of exhibit. The 
initial reason for the preparation of that was to 
furnish to the New York Stock Exchange the pro forma 
capitalization of the corporation that was to be admitted to 
membership. They asked for a pro forma balance sheet, and 
i believe we also then used that balance sheet subsequently 
in meetings “ith the parties to this transaction to show 


them what the capitalization of the new corporation would 


look like. 
Q Who prepared these exhibits? 
A The controller's operation of Newburger, Loeb 


& Commpany. 

9 Were they prepared based on the books and 
records of the company? 

A Yes, they were. 

Q Mr. Silverman testified, and you heard his 
testimony, with respect to an increase in the assets as 
shown in the financial statement prepared by Peat, Marwick 
& Mitchell for the period ending December 31, 1970. 


Q Do you recall that testimony? 
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Q Yes, I do. 
Q An increase from the assets as shown as of Novem- 
ber 27, 1970, correct? 
A Yes. : | 
MR. SHAW: May I have the Peat, Marwick financial 
statement? 
‘@) I place before you the Peat, Marwick financial 


statement, Exhibit I; Finley, Kumble Exhibit I. Will you 


explain the reason for the increase? 

A yes, Mr. Silverman testified that he noted a 
$300,000 increase between the November balance sheet and the 
Peat, Marwick audited December balance sheet. I believe 
he also testified that he noted a $600,000 increase in the 
nes worth between the November balance sheet and 
the unaudited December balance sheet dealing -- let me deal 
with the $600,000 number. 

after that testimony I went back to the books 
and record of the company to look into why that had hap- 


pened. There were numerous small reasons, but there were 


two major reasons. 


The first reason was an increase of between -- 
of about $250,000 as a result of the clean-up with W.E. 
Mutton in the transfer of clearing operations there. 


As I said garlier, that transfer involved about 
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2 $75 million worth of securities, thousands of individual 
3 certificates and thousands of positions. It is a major ; 
4 financial undertaking and it was the larges of its type | 
5 ever in Wall Street. And as a result of that there 1S a 
6 substantial amount of clean-up ue books and records, and in 
7 Fact it went on for a number of months into 1971. 
8 The second major item was recoveries from 
9 customers and grokers and dealers who owed us monéy, and 
10 as we were cleaning up the books and records of Newburger, 
no Loeb, os wanda identify people who owed us money and we would 
12 || make claims, and we would successfully check that money, and 
13 indeed we continued to do that until as recently as a y#ar 
14 ago. Those two items. | 
15 MR. MANDEL: What was the amount of the second 
16 item, Mr. Risher? 
17 THE WITNESS: The second item was recoveries. 
18 MR. MANDEL: How much? 
19 MR. SHAW: $600,000. 
20 THE WITNESS: No, how much ? 
- MR. SHAW: I am sorry. 
22 | THE WITNESS: I would estimate about over 
| 23 $200,000. | 
yh MR. SHAW: I am sorry. | 
25 A But that is an estimate and there is arte 
| | 
| 
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identifying specific comparisons. 

A third reason was substantial improvement 
in the market during the month of December 1970, and of cours 
Newburqer, Loeb owned a substantial amount of securities. 
Those increases are reflecte in the books and records of 
Newburger, Loeb. 

Now, I then went back ad found that Mr. Silver- 
man's notes of the December 10th meeting, the notes that he 
made, indicated that Newhurger, Loeb was working on these 
recoveries and might recover as much as a million dollars. 
Therefore, it seems to me that he shouldn't have been 


surpris2d that we did get $600,000. 


Q I place before you Defendants’ Exhibit HH and ask 


you to point out the entry therein that. you just referred 
to. 

MR. MANDEL: Do you mind if I come up and look 
over your shoulder? 

MR. SHAW: Look at my copy, if you like. 

A It is a combination of entries. On the first 
page, he says "It was a miracle, the transfer of customer 
accounts to W.E. Hutton,"and since I arranged it I agree. 

He then goes on to say that the cost of the | 
- @onversion is presently unidentifiable. It involves 


claims by and against Newburger, Loeb. We didn't know where 
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we were going to come out at that point in time. 
Q Just stop for a second. 
That's in line -- 
MR. MANDEL: Is there a copy of it for the 
Judge? 
MR. GRUTMAN: I will give your Honor my copy. 
MR. SHAN: Line 11. 
Judge, you can use ours (document handed 
to the Court. ) 


MR. SHAW: Maybe we will look over the witness' 


shoulder. 
MR. MANDEL: All right. 
9 Continue. 
(@) Just to stay with that for a moment, if you 


then look at the December 31st certified statement, and I 


pick that up so it's easy to see an asset, that does 


say cost of securities purchased by clearing procedure, 
$220,662. That's that time. Okay? 

On the next page of the Exhibit HH, Mr. 
Silverman's notes say “If Newburger, Loeb remains a viable 
entity,, there is a substantial recovery potential. The 
firm trying to search and recover what W.E. Hutton is 


missing. Search time talkingin terms of $1 million. 


Optimisitc. Takes time and depends upon continuing name of 
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Newburger, Loeb. Very important that firm make street 


collections" that's collections from other brokers and 


dealers “in the name of Newburger, Loeb." 


The meaning is if Newburger, Loeb is out of 


business the other side of those transactions are -- it is 


difficult to get them to pay. 


The next item says "Also there are claims 
against Newburger, Loeb that will be discovered, and there 
is probably an “ -- it looks like it says a net to Newburger, 


Loeb of $200,000 but I think he meant a net against 


2 Newburger,Loeb of $200,000. Tf think put the 

13 $200,000 with the million dollars we see the net potential 
14 recovery of about $800,000. So the process of making 

5 those recoveries that was going on during that period of 

16 time also accounted for a substantial portion of that 

7 increase. 

1 MR. MANDEL: Excuse me. I'd like to interrupt 
19 for amoment. You are saying -- that when Mr. Silverman 
on wrote a net plus of $200,000,you are saying he means a 

2 net plus of $800,000. Is that = you are telling us 

22 now? 

93 THE WITNESS: No. I am saying those two items 
9A are connected. And I am saying that what he meant was that 
95 the claims -- he says there are claims against Newburger, 
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Loeb, and I think he is making aestimate of $200,000, and in 
the preceding paragraph it is claimed for Newburger, 

Loeb of $1 million. 

(@) Which nets to $800,000? 

A i might add that these notes -~- 

MR. SHAW: Can we stop this interruption of 
direct, your Honor. 

THE COURT: I think that is best. 

MR. SHAW: Because it is going in a much 
smoother way if we can do it in an orderly fashion. 

A These notes were made from Mr. Gutman's 
presentation at that meeting. I am not doing that talking. 
That is Mr. Gutman doing that talking. 

0 right. 

Mr. Silverman's notes or testimony also 


indicate that he considered it material that the figures 


do not take into account the liabilities of the general 


partners on their deficit capital positions. 

MR. SHAW: I am not reading anything. 

MR. MANDEL: I just want to see what the papers 
are. I am not going to pounce on anybody. My hands are -- 
if there are papers, I can't follow it. 


Q When for the first time had the subject of 


deficit capital accounts of any of these general partners 
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been mentioned to you? 


A Some time in August 1970. i 


4 Q And thereafter, was any effort made to obtain { 


5 payment from any of these partners having deficit capital 


6 positions of any sums of money? 


A From August 1970 through and until the closing, { 


efforts were being made to collect these deficits. 


a) And did you make any of these efforts yourself? 


10 A Yes, I did. 


11 Q In the course of these efforts did you speak to 

12 any of the general partners in deficit capital positions? 

13 A Yes, I did. | 
14 Q And these are persons who are named as | 
15 -arties in this case, correct? | 
16 @) Yes. 

7 Q Did you become familiar with their financial 

18 condition? 

19 A I am familiar with what they old me their finan- 

20 cial condition was. 

21 MR. MANDEL: I object. 


THE COURT: I think we better get a little more 


specific as we go along. 


MR. SHAW: I will try and compress. 


s ££ 8 8S 


Q Andrew Newburger, did you speak with him 
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during this p2riod of time with respect to his deficit 


capital position? 


A Yes. 


Risher-direct 


9) What did he advise you? 


MR. MANDEL: Is your Honor going to take the 


hearsay? 


MR. SHAW: He is a party. 


THE COURT: 


pasis of what he said, not as proof of the underlying 


fact. That's clear. 


A I don't know that Mr. Newburger ever said ~- 
Mr. Andrew Newburger ever said directly to me anything about 


his personal net worth. 


Q Let us skip him then. 
A Okay. 
Q Who did you speak with about this subject? | 


A Most of these discussions were carried on in j 


rooms with a number of people present. 


10) All 


A And the mix in these meetings would change, as 


I have indicated before but in general there were general 


partners there. 


subordinated lenders, and as deficit general partners ss 


ed their deficits they said "I do not have any money to pay 


right. 


There were limited partners, there were 


vane p ore: REPOR R S$. COUR 


I am going to take it only as a 


Others told me -- 
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my deficit." 

Q Did they say this on more than one occasion 
or only once? 


A They said it numerous times. 


MR. MANDEL: Can we have identifications of 


THE COURT: I think it should be done. 

Who said this? 

A Robert Stern said "I cannot and will not make © 
up my deficit." 

Andrew Newburger indicated that he could not 
make up his deficit, could not pay it. Those two I recall 
specifically. Others it's a more general recollection. 
Robert Newburger indicated that he would attempt to make up 
all of his deficit, but at that time he said he did not 
have the means to do it but would make effort to make up 
all of his deficit. 

MR. MANDEL: Can we have a time frame for these 
discussions? 

MR. SHAW: Prior to December 31, 1970, correct. 

MR. MANDEL: Shortly prior? 

MR. SHAW: He said between August and December 
he had these conversations. 


MR. MANDEL: Between August and December? 
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until after November 17, 1970. Others made efforts to 


recover those deficits between August 1970 and November 


Risher-direct 


oO Did these conversations that you had between 


THE COURT: Can you fix it better than that? 


All richt. 


THE WITNESS: My conversation did not béeqin 


1970. 


THE COURT: The conversations you have been 


testifying to are after November 17th? 


THE WITNESS: Yes, sir. 


THE COURT: All right, very good. 


fe) Ts it correct that in the various balance 


sheets N, O and P, as well as the financial statement I, 


there is not included as a asset of Newburger, Loeb the 


deficit capital position of any of the general partners 


having deficit capital positions? 


A That is correct. 


a) Why is that? 


A In my estimates it is not proper accounting. 


I have never seen that in a partnership balance sheet of 


any partnership. There is a second reason in Newburger, 


Loeb's case. The partnership agreement, Section 9-4 says 


deficits do not have to be made up to vay capital to other 
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2 partners. 

3 Q That is your legal interpretation, isn't vs 
a it? ! 
5 A Yes, sir. But it's improper accounting as far 

6 as I am concerned. I have never seen it. 

7 Q | Now, subsequent to December 31, 1970, were ef- 

8 forts made by Newburger, Loeb and by Peat, Marwick to prepare 

9 a financial statement certified for the year ending December 


10 31, i979? 


ll A Yes. 

12 Q And did you participate in that? 

13 A For Newburger, Loeb & Company? 

14 Q Yes. 

15 A Only from an administrative point of view of 


16 hurrying people along who were preparing the numbers that were 


17 used in this partnership statement. 

18 Q Who at Peat, Marwick worked on this statement 

19 that you recall? 

20 | A The partner in charge of the engagement was 

21 Richard McManus. 

22 QO Who in addition at Newburger, Loeb had 

23 involvement with the preparation of the figures from which th 

% statement was prepared? 

25 A The controller’s department worked with Peat, 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Marwick in the preparation of this statement, and certain 
of the partners of Newburger, Loeb made inputs to interpre- 
tations and to preparation of the statement. 
0 I ask you to look at Exhibit VVVV. 
A Okay. 
MR. SHAW: Your Honor, at this point, if I may, 
I'd like to either read into the record or address the 
Court's attention to Paragraph 8.3 of the limited partner- 
ship agreement, because it is relevant to the next testimony, 
and I think that it should be focused on. 
THE COURT: Why don't I look at it. 
MR. SHAW: Maybe I ca. _ust hand it up 8.3. 
fa) Mr. Risher, addressing your attention to Mr. 
Lauterbach's report, he refers to an Atlas Realty settle- 
ment in the sum of $411,655. Was that a loss sustained by 
Newburger, Loeb? 
A Yes. 
Q Was thatloss taken into consideration in comput 
ing the financial condition of Newburger, Loeb as of 
December 31, 1970? 
A Yes, it was. 
'@) Was that loss used as a basis for computing the 
capital account of Charles Gross? 


A Yes. 


17 
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Q And will you tell the Court the basis for using 
that loss in making the computa: ‘on with respect to 
Mr. Gross‘ capital account. 

A I did not participate in making the charge to 
Mr Gross' account. However, the Atlas Realty settlement was 
a cost incurred in the year 1970. I have not had an 
opportunity to examine the Peat, Marwick working papers to 
see if there is a comment on them that says that such cost 
should not apply to the period prior to December 30th, 
but if there is such a comment, it flies in the face of all 
logic, and by making the charge it seems to me that there is 
strong indication that it clearly does apply to the period 
prior to September 30th. 

The lease was entered into in 1969, and the 

arrangements to extricate Newburger, Loeb from that lease 
were entered into in 1970, the cost is chargeable to all 


periods in 1970 it seems to me. 


9) When was the actual payment made? 
A The payment was made over a period of months. 
9) When did the obligation to make the payment 


of $411,000 accrue or arise? 
A The deal was entered into with Mr. Atlas, I thinki, 
in September 1970, and as I recall -- 


MR. MANDEL: I object unless he knows. 
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A I dont know. 
a) What is your best krowledge? 

A Thet's it. 

9] All right. 

A The charge to Newburger, Loeb's income statement 


was I believe in November 1970. 


2) I ask you to look at the next item -- 
MR. MANDEL: Excuse me one minutes, Mr. Shaw. 
HW testified that the payment was made over a 
period of months. 
MR.SHAW: Correct. 
MR. MANDEL: Would you just be a little more 
specific? 
(@) Let me ask you: Were those payments made 
over a period of months, and over what period of time were 
the payments made? 
A 18 months I think. 
MR. MANDEL: How much was paid in '70 and how 


much was paid after ‘70? 


THE WITNESS: The December 3lst statement 
carries a liability for at least realty of $232,950, so it ate 
lows from that that that amount was paid after December 31, | 
1970; but there is an accounting concent that has to do 
with liabilities and payments for things that are not 


| 
| 
| 
| 
| 
| 
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. | 
9 | being utilized and the proper way to reflect those as in 
5 accounting is an immediate charge on the balance sheet and : 
4 | the profit and loss statement. 
0 is it your view that that charge was properly 


or 


hoon the balance: sheet? 


THE COURT: Mr. Shaw, is he an accountant? 


7 

8 MR. SHAW: I will withdraw it, your Honor. 

9 @) Was the liability to make the payment 
10 | incurred during the period of twelve months after the date 
1 | when Mr. Gross' withdrawal from Newburger, Loebas a 
12 partner occurred? 
13 MR. MANDEL: The dates are established here, | 
14 Mr. Shaw. : 
5 MR. SHAW: I would just like to have ayes or | 
16 no on that. I think it's an important point. 

wl MR. MANDEL: It is irrelevant. 

18 | MR. SHAW: I dent’ think it is irrelevant. 

19 THE COUR’: Read the question gack, please. 

al (Question read.) 

21 | THE COURT: I think that's in the record: 

yD) | already. 

3 MR. SHAW: All right, I withdraw it, your 

| Honor. 


TIk COURT: Sustained. Tell me why did you 


BS 
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give me 8.3? I looked at it. 

MR. SHAW: I think, it is relevant for the 
Court to see and I don't know if there is -- 

THE COURT: It doesn't seem to bear on the 
question of this at last payment which I think is what 
you gave it to m for. 

MR. SHAW: If it doesn't bear on that one, your 
Honor, I think it will bear on the next one because I think 
that for this 12-month period certain things occurred. 

THE COURT: All right, very good. 

O I am aoing to address your attention to the next 
item on this schedule, quadruple V, prepared by Mr. 
Lauterbach, and ask you the Santas Boe the adjustment 
reflected on the schedule. 

MR. SHAW: I am just wondering, Mr. Mandel, if yo 
have another cony of this so the Court could follow these 
adjustments. 

MR. MANDEL: I don't. We are all sharing 
ons. 

MR. SHAW: There is a schedule of eight items, 
your Honor; I think the Court would be benefitted if you 
had the schedule before you. 

MR. MANDEL: May I interrupt for a moment, your 


llonor? Part of this goes to interpretation of the agree- 
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2 ment which sub silentio Mr. Risher is making, and which 


3 Mr. Shaw has made from time to time, which I think 


5 tation of the agreement with regard to capital staying in 
for twelve months is clearly erroneous, then this testimony 
may be irr2zlevant or confusing, and perhaps we should straigh 


that point out, since Mr. Shaw has.s¢en EEE “EO —— 


| | 
4 on its face is clearly erroneous, and if the interpre- 
r 


9 THE COURT: Let me ask you this: 

10 Isn't this really a matter of argument at this 
ll point, all the elements being in the record? 

12 MR.MANDEL: Yes, exactly. 

13 THE COURT: This man is not here as an expert 
4 witness on that subject, either in law or in acconting. 

15 MR. SHAW: No, your Honor, and I don't intend to 
16 proffer him as such. However, what I would like to es- 

W tablish in the record, is the factual basis for making these 
18 various adjustments to Mr. Gross‘ capital account, and 

19 solely that. It is a question of law for the Court as to 

20 whether the adjudgments are correct, whether they are in 

21 | accord.:..2 with the partnership agreement or not. 

oe +t 48 probably also a mixed question of ac- 

23 | counting. 

2A THE COURT: How does he add to that? 

25 MR. SHAW: Only to indicate the nature of the | 
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conclude whether or not it should be a charge against 


4254 , 
| 


a withdrawn partner's capital account. 


THE COURT: Hasn't he done it? He said whan t 
obligation was incurred, when they got out of it, and when the 


made the payments. 


15 items. 


MR. SHAW: I know,your Honor, but there are 
MR. MANDEL: Yes, but we shouldn't have his “ 


testimony. If you want to establish the facts, establish 


them properly by records. 

MR. SHAW: No, we don't need a record. 
A person is familiar with the losses, he can testify with 
respect to the losses. Otherwise we will — a hundred 
documents added to this record engecmaean ey: 

MR. MANDEL: Bring in Peat, Marwick or their 
work sheets on this question, Mr. Shaw. 

MR. SHAW: I am asking proper evidentiary 
questions, in my opinion, and I think this is the correct 
way of establishing it. The facts are relevant. The 
president of the corporation is familiar with what went on. | 

MR. MANDEL: This witness is being allowed to gen 
eralize about information appearing in records which he can- 


not be particular about, and the records ara the best evi- 
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2 dence. 

3 MR. SHAW: The present of a corporation can : 
4 ||. be asked when a payment was made. 

5 MR. MANDEL: You are going to have him give the 
6 information about unsecured accounts and the list of them and 
q the fact that they really - something really hanpened? 

8 | MR. GRUTMAN: Somebcdy mems to have forgotten 

9 we don't have a jury here any longer. 

10 MR.MANDEL: Now I am talking on the record 

11 to the Court. 

12 MR. GRUTMAN: May I be heard? 

13 MR.SHAW: Your Honor, there is -- | 
14 THE COURT: Well now, Mr. Shaw, let's do this. 

15 Let's take item No. 2 from this witness and see where we 

16 get. From looking at the second following page, which 

17 is Schaduia C-1 under Item 2, there is a statement that the 
18 write-off of unsecured accounts was “extraordinary” incurred 
19 in November 1970. 

20 Is there going to be -- is he going to aie 

21 that isn't so? | 

22 MR. SHAW: No. He is going to give the 

23 factual basis for the write-off, where the accounts were 

A written off, what sort of accounts they were; from which the 
5 | Court could conclude that conceivably this is an obligation 
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which a ganeral partner cannot avoid being charged against 
his capital account where there is an agreement containing 
a paragraph 8.3 such as this, when merely withdrawing. 


THE COURT: 


Then I take it he is qoing to 


come conflict, necessarily, with the Peat, Marwick work 
papers which were prepared as I remember thé testimony, 


8 by the Newburger, Lo¢sb accounting déenartment. 


9 MR.GRUTMAN: No, Judge, not at all. 
10 THE COURT: But if the work papers show that 


the settlement was extraordinary and incurred in November -- 


12 : MR. SHAW: There is no such testimony. 
13 THE COURT: No, there is. | 

MR. Slle.d: Not extraordinary and it was incurred 
in November. 
THE COURT:No, according to the work pavers of 
Peat, Marwick, which is what Binder 12 of the Peat, Marwick 


& Mitchell work papers indicated, that the settlement was 


extraordinary and incurred in November of 1970. Now, 


ifhe is going to say something happened at some other time, 


then he is in conf) 7+ with those work papers. 


MR. GRUTMAN: The work papers aren't in 
evidence. 


MR. SHAW: He is not going to say that. 


nm FF & & 


THE COURT: ~ What? 
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MR. GRUTMAN: The work papers I don't believe - 


are here yet. 
THR COURT: I know they are not, but they were th 
ones that were the basis for this; and as you recall, I 


permitted this to go into evidence on the ground that Peat, 


Marwick was working at Newburger, Loeb's direction and as their 


8 accountants: that work papers were under subpoena to the 
9 Court, if anybody wanted them; and all I am trying to 
10 say is to what extent we are helped by getting some 


non-documentary testimony on this subject that seems to 
be in conflict with the corporation's own instruments 
prepared by their accounting department and apparently the 
subject of work papers by their independent accountants. 


MR. GRUTMAN: I don't see the conflict, Judge, 


16 but I agree with your former premise. 

W7 MR. SHAW: I don't believe that will come 

18 out, your Honor. 

19 THE COURT: Go ahead with 1.8 here and see 

20 what ourproblems are, and see whether there is profit from 


21 this line of inquiry. 


9) Mr. Risher, I direct your attention to Item 2 
referred to in Schedule C-1, and ask you -- 
THE COURT: Quadruple V, is tha it? 


MR. SHAW: Quadruple V, right. 


2 Ff & SES 
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0 And I ask you,what if anything,occurred during 

the month of November 1970 with respect to the Lene 
accounts of Newburger, Loeb? 

MR. MANDEL: Well, your Honor, isn't this exactly 
what you anticipated and I anticipated? 

MR. SHAW: I don't believe so. He was there, he 
can tell us what occurred. 

MR. MANDEL: He is either going to add nothing t 
what's before the court, or he is going to contradict 
the record. 

MR. SHAW: No. 

MR. MANDEL: And the auditor? 

MR. SHAW: What he is doing is adding flesh 
to the words "unsecured accounts being written off" that 
means nothing. That is just a collection of words. What 
I'd like to have is testimony as to what hanvened that month 

THE COURT: In lecember? 

MR. SHAW: November 1f 1970. 

THE COURT: November? 

MR. SHAW: Because there is qoinqto be an 
issue here, I think, as to whether or not this is properly 
chargeable against a withdraw general partner's 
capital account ormt under this agreement containing 


a paragraph 8.3. 
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2 THE COURT: Well, for the moment the objection 

3 is overruled. 
4 Go ahead. 
5 A The write-off of unsecured accounts is a 

6 bad debt write-off and it is a number of bad debts and the 

7 debts themselves were incurred in the period prior to Novembe 

8 1970. 

9 a) I ask you the same. 

10 MR. MANDEL: How long prior? 

ll THE COURT: See, that is the problem. | 
12 Mr. Mandel puts his finger on it. Then the question is, 

13 you are getting down into all kinds of accounting niceties, 

14 that there was a '68 debt before Mr. Gross joined and its 

15 written off after he's terminated, these are the problems tha 

16 t think 2 -- 

17 MR. SHAW: I think I can box it in, your 

18 Honor. 

19 a) Were these customers' accounts? 

20 A Yes, they were. 

21 Q And as of what date did Newburaer, Loeb stop hay- 
22 ing : customer? 

23 A September 30, 1970. 

A 9) As of what date, what is the last date these 

25 debts could have been incurred? | 
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THE COURT: I don't follow that. 
September -- 


THE COURT: Wait a minute, Mr. Risher. What are 


MR. SHAW: Your Honor, these are debit balances 
as I understand the testimony in customers' accounts. 

THE COURT: What is this question about 
the last date they could have been incurred? 

MR. SHAW: This establishes that these debts 
had to have been incurred prior to the date that Newburger, 
Loeb ceased nere. 

THE COURT: Suppose they were incurred prior 
to the date that Mr.Gross went with Newburger,Loeb? 

How about that? 

THE WITNESS: Unlikely. 

THE COURT: I know but unlikely -- we are trying 
to get at something that is meaningful here. That is what it 
amounts to. 

THE WITNESS: They would have been written off i 
the November 1969 audit. 

MR. SHAW: Your Honor, what I am trying to 


achieve here, if we start getting involved in producing 


all these documents, everything that we tried to achieve oe 


the waiving of a jury is going to be dissipated. It seems 
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to me that we should be able to get this out in direct 
examination. If Mr. Mandel wants to cross examine, 

that is perfectly proper; but I'd like to hit upon the 
highlights of these write-offs, provide the factual basis 
for it without evidentiary objections. We are not before 
a jury. | 

THE COURT: Mr. Shaw, Mr. Risher still doesn't 
Know what he is talking about. They can't be general- 
ities. He still has to have some knowledge. 

MR. SHAW: He is indicating what his knowledge 
is. 

MR. MANDEL: ei, wee it may conflict with the 
records and it probably does. For example, he says the debts 
could not have been incurred after the clearing iate, but 
the fact is that the clearing agreement provides liability 
against Newburger, Loeb for some customers' accounts. 

MR. SHAW: But they didn't get any customers 
after that date. 

MR. MANDEL: Look, we brought in an accountant. 
We brought in proper records. We were forced to make a 
foundation. Peat, Marwick is your people. That's your 
witness for this. Not Mr. Risher. 

MR. SHAW: We waived the foundation of these -- 


of the work papers so that this schedule could go into 
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2 | evidence. We waived those work papers. We had a confer- | 
3 ence at the bench where the Court indicated it would serve a 
4 | supboena forthwith. To save time, to avoid your having to have 
5 a foundation, I waived it. 
6 MR.MANDEL: Bring an expert. 
7 MR. SHAW: Now when TI am trving to get an 
8 interpretation and to get testimony, he is saying bring 


| an expert and produce the work papers. 


10 THE COURT: I am not saying you have to bring 
ll an expert. I am just saying before Mr. Risher can testify 
12 about these matters, he's got to have some knowledqe about 
13 | them. I am prepared to accept what his knowledge is but 
4 when he says that something is unlikely, it means that he 
15 || doesn't really have an awful lot of knowledge. 
16 MR. SHAW: What he is doing is making a 
17 deduction from something that he does know. He knows that 
| 
18 as of a certain date Newburger, Loeb didn't have any more 
19 customers, didn't bring any new customers in. 
20 THE COURT: Let's put those things in the 
21 record and see if we can go ahead. 
2 0 Let me see if I can box it in this way. 
23 The write-off referred to in Item No. 2 is a 
24 write-off with raspect to what type of account? 
25 | A Customer account. 
|. 
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. Q And by that is meant the person who buys or 

3 sells securities, correct? 

4 A Yes. 

5 @) And as of what dace did Newbureer, Loeb cease 
6 clearing? | 
7 A September 30, 1970. | 
8 | Q Do any of the sums written off as raflected | 
8 in Item No. 2 involve liabilities or debts incurred bv | 
10 Newburger, Loeb subsequent to September 30, 1970? 

11 A No, they do not. 

12 9 Was it the customary procedure of Newburaer, 

13 Loeb to write off unsecured accounts at the end of each 
14 year? 
15 | A It is customary for companies to -- 
16 THE COURT: No, no. | 
7 A -- write off -- 

18 THE COURT: Mr. Mandel has an objection and 

19 || x am going to sustain it to that question. I think we 
20 have to ask him what he knows about when these 
21 | accounts became bad, when were they incurred and when did 
22 they -- 

os MR. MANDEL: Let's do it specifically. Does 
zt he know when some of themwere incurred before Mr. Gross 

“5 became a partner? 
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TIE COURT: Let's ask him what he knew about when 


they were incurred. That's what it amounts to. 
MR. SHAW: All right. 

a) What do vou know as to the period of time in 
which these debts, these sums of money which became due to 
Newburger, Loeb became due? 

A These debts were determined to be uncollectible 
between April 1970 and September 30th, 1970. 

MR. MANDET: I move to strike as not responsive. 
THE COURT: Yes, strike it out. 

a) When did these debts become sums of money due 
to Newburger, Loeb? 

A I cannot tell yaithat. 

O. Prior to April, 1970, were the sums of money 
reflected in these accounts assets or liabilities? 

A Assets. 

Q I'd like to address your attention to Item 
No. 3. 

Are you familiar with the facts involved in that 


write-off? 


A Yes, T am. 

(a) And are you familiar with the James Anthony 
account? 

A Yes, I am. 


| 
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0) And will you tell the Court the factual basis 


which you are aware of for that write-off? 
A That write-off is exactly like Item 2. 
It is a bad debt write-off. In this case it is a broker 


dealer. James Anthony was a broker dealer who owed 


Newburger, Loeb money and it was determined to be uncollect- 


ible. 


Q During what period of time? 


A Between April 1970p and the date in this case 


of the write-off, November 1970. 

QO Prior to April 1970, had the sum of money 
reflected in that write-off been considered an asset or a 
liability of Newburger, Loeb? 


A An asset. 


THE COURT: Do you know the date on which the 


money was first owed? 
THE WITNESS: No,sir, I do not. 
THE COURT: 1 see. 
Q Do you know the reason why the sum of money 
was written off? 
A Yes, it was uncollectible and it represents 
real loss. 
(a) Now I direct your attention to Item No. 4. 


Are you familiar with the write-off of a sum of money 
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involved in N.L. Sports? | ‘ 
A Yes. That item -- yes, I am. 
Q And what was the amount written off? 
A That was the remaining -- the amount written 


off was $52,124. 

(@) Whatwas the factual basis, according to your 
knowledge, for writing off that sum? 

A That was the remaining amount of assets left on 
Newburger, Loeb's books as a result of the Buffalo Braves 
transaction. 

MR. SHAW: Can we stipulate, Mr. Mandel, that 
that liability was assumed during the period of time when 
Mr. Gross was a general partner, if not managing partner of 
Newburger, Loeb? 

MR. MANDEL: No, we can't. 

9) Do you know when that obligation to pay that 
sum of money on the part of Newburger, Loeb was incurred? 

A No, do not: 

a) I show you Item No. 5. Are you familiarwith 
the write-off of dividends receivable, 90 days old? 

A YES. 

Q Was the sum of $34,463 written off in the 
December 31, 1970 financial statement? 


A Yes. 
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(@) and what, according to vour knowledge, was the 
factual basis for writing off that sum of money? 

A That's in the nature of mechanical accounting 
practice, whereby dividends that are not -- 

MR. MANDEL: Your Honor, he is now testifying as 
an expert about accounting practices. 
THE COURT:Yes, sustained. 

Q Just tell us the factual basis for doing it 
without any accounting background for doing it, as it related 
to the business procedures and what was done at Newburger, 
Loeb at that time? 

oO. Whatthis means is that dividends that are sup- 
posed to have been received that have not been received 
within 90 days are assumed to be not coming, and therefore 


are written off. 


MR. MANDEL: Does he know if they ever 


THE COURT: Mr. Risher, the question has to be, 
ao you have a personal awareness of the fact that these 
dividends were not received, I take it, some time between 
January lst and September 30th of 1970? 

THE WITNESS: i have -~- the number gives me that 
awareness. J know that we did not receive -- that we had 


dividends over 90 days due for more than 99 days of 
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that amount at the end of 1970. 
Q To what period were those dividends attributed? 
A Prior to the 90 days I don't know. It could 


have b2en any time prior to the 90 days. Between April 27th- 


THE COURT: Could it have been as long as two 


years, three years? 


THE WITNESS: No, sir, beacause it would have 
been caught in the Apirl 1970 audit. 
MR. MANDEL: Were any ever collected? Does 
he know? 
THE COURT: Mr. Mandel, let's save that 
for your ‘cross. 
(9) I direct your attention to Item No. 6. 
"Year end incentive bonuses $38,220." 
A Yes. 
fe) And I ask you whether you are familiar with 
the factual basis for that write off? 
A Yes, I am. 
(@) And will you tell the Court what that factual 
basis was? 
A Several of Newburger, Loeb's employees had, 
as part of their compensation, a bonus, and that bonus was 
be paid to them at the end of the year,so that bonus was 


paid to them for the year of 1970. 
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Q Was that charge, as well as the preceding ius 
or write-offs that you have been talking about, a charge 
against the capital account of all of the general partners 
of Newburqer, Loeb? 

A Yes, sir. 


@) And was a portion of that charge used to 


compute Charles Gross' capital account as at December 31, 


1970? 
A I believ eso. 
(a) Are you familiar with Item No. i 
A No, Iamnot. 
| Q Are you familiar with Item No. 3? 
A Yes, I am. 
@) Was the sum of $11,661 set up as a reser -e& for 


quaranteed notes contingencies? 
A Yes, it was. 
Q Will you describe the factual basis for setting 


up that reserve? 


A Yes, Peat, Marwick made a mistake. 
Q Will you elaborate? 
A Yes, that's an improper reserve. We collected 


the money. 
THE COURT: In other words, that should not have 


been a deduction against anybody? 
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THE WITNESS: Our adversaries are right. 

MR. GRUTMAN: How much was that item? 

MR. SHAW: $11,661. 16-1/2 percent is about 
51,800. 

9) I show you Item No. 9 and ask you if you are 
familiar with the reserve set up for N.L. Sports in the sum 
OF $A7,876? 

A Yes, I am. 

(a) Will you tell the Court the factual basis for 
setting that reserve up? 

A That like the previous item involved, the 
Buffalo Braves, and that represents an additional reserve 
on the balance sheet connected with litigation and losses 
that still might be incurred from oe sale of the Buffalo 
Braves. 

MR. MANDEL: One moment, please. 

I am going to ask for some basis for the 
number. This witness is tastifying and testifying. Do you 
know -- he should not be allowed t9 talk about this unless 
he knows some basis for the number. That is what I have bee 
saying all along. 

THE COURT: Well, yes, as to this item, which 
is different than others, Mr. Mandel, this is a reserve 


item. The customer accounts obviously would come from the 
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books but I think your position is well taken on this. 
Q How was the amount of the reserve which was 
set up arrived at? 
MR. MANDEL: And by whom? 


MR. SHAW: That will be the next question. 


@) If you know. 
A T don't Know. 
Q I direct your attention to Item No. 10, and 


ask you if you are familiar with this reserve. 

A Yes. 

a) What is the sum of $60,000 set up as a reserve 
for short market value of dividends receivable. 

MR. MANDEL: I object to the leading question. 
Let him state. 

MR. SHAW: ee reading from a document in 
evidence. 

MR.MANDEL: Let him state what he knows. 

That is what we are talking about. 

MR. SHAW: I am summarizing complicated 
schedules,your Honor. Reading from a document in evidence 
is hardly impermissible. 

THE COURT: True but let's find out what 
he knows about that item. 


MR. SHAW: All right. 
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@) Now, what to your knowledae is the factual 
bais for the establishment of this reserve, 
Item 10? 

A This is another kind of dividend, in this case 
the dividend instead of being cash is a security dividend fro 
a stock split or two percent stock dividend, that might, 
as: in the preceding case when the company is to receive a 
dividend, a security dividend and has not received it, 
then this reserve is set up. 


MR. MANDEL: That's a generalized statement. 


THE COURT:Yes, I know. So far this doesn't 
rise to the level of factual input to me. Go ahead. 
MR. SHAW: All right. 
Q I also address your attention to Item No. aks 
and ask you if you are familiar with that reserve? 
A No, I am not. 
Q I direct your attention to Item No. 12, and ask 
you if you are familiar with that write-off. 
A Yes, I am. 


What is the basis for that write-off? 


iO 


A At the time that the company converted from a 


manual to an automated bookkeeping system, it incurred certai 


costs to do this. Thes? costs were set up as an asset be- 


cause you have a system now that works and the cost -:o do 
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9 it were amortized over a period of time. Newburger, Loeb | 
3 went out of the clearing business September 30, 1970, so 

4 a portion of that automated cost was written off, because 

5 it was useless now to us. 

6 A remaining partner was continued on the books 

7 because that involved our normal just accounting for 

8 profit and loss and balance sheet statements, and we were 

9 still receiving benefits from that, so no write-off was 

10 taken. This write-off applies only to the cost of the 

11 system involved in the clearing transactions. 

12 MR. MANDEL: Does the witness know anything 
13 about the numbers besides the generalized exnlanation? 

14 ; THE WITNESS: Yes, I do. 

15 THE COURT: What do you know? 

16 THE WITNESS: I negotiated that number. 

17 THE COURT: What does that mean? 

18 THE WITNESS: I attempted to keep that number as 
19 low as possible, because it was of benefit to the corporatio 
20 to have as much in the way of assets on its books as it could 
21 have. 

22 THE COURT: I will let you cross on that, Mr. 

23 Mandel. 

2A @) I show you Item No. 13, and ask you whether you 
25 
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are familiar with that accrual. 


A No. 
0 Let me ask a leading question. 
Does that accrual represent the exnense of 
the audit? 


MR. MANDEL: I object. 


THE COURT: No, I will permit him to try to re- 
fresh the witness’ recollection, he having said he doesn't 
know anything about it. 

Let's see if his recollection can be joqqged. 
Overruled, go ahead. 

A What the number means is that the accountants 
were qoinq to charge us more than we had been allowing for 
directors of the year, and we had under-accrued the amount of 
their fee and this is their way of putting it on the books 
that -- tél} us politely how much we are going to owe them. | 

MR. MANDEL: That's inconsistent with the state 
ment on the -- 

THE COURT: Mr. Shaw, let me look at the 
statement. 

(Document handed to the Court.) 

THE COURT: Mr. Mandel seems to have his point 
well taken in that this was a 1971 expense that was being 


set up as a reserve in 1970. 
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1 

2 MR. MANDEL: Yes, even though the prior years 

3 had been taken in 1970. In other words, it-is what 

4 accountants call a double debt. 

5 MR. SHAW: Mr. Mandel can ask his questions. 

6 I'd like to move alonq. 

7 THE COURT: Mr. Risher, I think, will acknowl- 
; 

8 || edge what I said, that expenses would not have been 

9 incurred until 1971. 

10 THE WITNESS: Right, I agree with you. | 

11 9) When did yohave to pay that money to the | 

12 accounting firm of Peat, Marwick? | | 

13 : ae Some time in the spring of 1971. | : 

14 9) Within the 12 months from September 30th? | | 

15 THE COURT: No, Mr. Shaw, that's arqument. | 

16 Go ahead. 

17 a) I direct your attenion to Item No. 14, and I onl : 

18 have two more items, your Honor. | 

19 Are you familiar with the factual basis for that 

20 item? 

21 A No, I am not. 

22 | Q I direct your attention to Item No. 15. Are | 

23 || you familiar with that item? 

24 | A Yes, I am. 

5 | 


| 9) Would you tell the Court what the factual 
| 
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basis behind that item is? 

THE COURT: What is that item? 

MR. SHAW: That is why -- 

THE COURT: Go ahead. 

A This is a totally different item from anything 
that we have discussed thus far. Mr. Lauterbach has testi- 
fied, I believe, that he believed that the firm should have 
carried as an asset on its books a receivable from New York 
State and New York City for carryback tax refund claims. 

We attempted to -- first of all it was footnoted in 
the audit statement, and we attempted to make collection on 
those tax refund claims, and werdvdenied by the State 
of New York and by New York City. That is still perhaps 
an open possibility to get "ome portion of this claim at 
some point down the road. In other words, we have not 
crossed it off as an item, but to have carried it as an 
asset on the books we would have not been able to make 
collectim and it is now 1975, seems to ‘a deeeaiads, 

MR. MANDEL: Would your Honor indulge me just fo 
a little bit of either siti examination or discussion 
about this item so that everything is not fraqmented 
here? 

THE COURT: No, you wait. 


MR. MANDFL: All right, I will wait my turn. 
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2 THE COURT: And then direct my attention to 
3 || an area in which you are examining, and we will take it 


4 at that time. 


5 MR. SHAW: It is not that complicated. 


6 oO Now, Mr. Risher. 


oe THE WITNESS: Your Honor, I know it is just two 


minutes to one and I am about right into another chunk. 
THE COURT: Yes. It is a good time for lunch. 
10 We will reconvene at 2 o'clock. 


ll (Luncheon recess.) 
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NEUBURGER, LOB& & COMPANY, INC., 
vs. 71 Civ. 685 


CHARLES GROSS, MABEL BLFICH and 
GROSS & COMPANY 


July 18, 1975 
2:00 p.m. 


MR. GLATZER: Your Honor, we have an application. 


| The application 1s that Mr. Muh be permitted to testify this 


afternoon starting now and Mr. Risher be excused, although albeit 
in the middle of his examination, vecause of a personal 
problem in benalf of Mr. Muh. 


His father is undergoinz surgery Monday morning. 


THE COURT: Any problem with that, Mr. Mandel? 
MR. SHAW: I am at a point where I car stop with 
: Risher very easily. 

MR. MANDEL: I am sorry, but I can't agree to that. 
I am not prepared for Mr. Muh. I am prepared for Mr. Risher. 


I think it would be prejudicial. I think what we should do 


THE COURT: Is take him later in the week? 


MR. MANDEL: Yes. Whenever he likes. 
MR. SHAW: He is the next logical witness after 


| Mr. Risher, your Honor. 


THE COURT: That may be. But if we are going to have} 


to work -- this is something for Monday? 
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2 | MR. GLATZER: Monday morning. | 
3 | THE COURT: This is in New York City? 
4 | MR. MUH: Yes, sir. 
5 [HE COURT: Then we'll have to take you Tuesday or 


6 Wednesday. 
That is inappropriate, also. I ean appreciate your problem 


| 
Mr. Mande’ is not ready to « ‘1 with you as a oe 
| 


9 and we'll accommodate you by not requiring anything -n Monday 
ty for aure. But 1 don't think we can do 1t this afternoon. 

11 MR. GLATZER: Very well. i 

12 THE COURT: All right. 

WP PAUL D. BOS 8 Ea, resumed. 


4 || prRecr EXAMINATION CONTINUED 


—_ 
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BY MR. SHAW: 
Q Mr. Risher, wha& was the capital account of Charles 
Gross in Neuburger, Loeb and Company as of December 31, 1970? 
MR. MANDEL: T object. 
THE COURT: Mr. Shaw, witnouft some foundation that 


this man is zoing to give us an accounting answer that is wort! 


something, I think the objection is well taken. 
Q Based upon Exhibit I -- 
THE COURT: It seems to me you have got to lay some 


foundation. Exhibit I is in evidence. That has a statement 


| of accounting. 


| 
| 
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MR. SHAW: All rizht. It is in evidence. 

Let me ask you this question. 

Based upon Exhibit I, what was the capital ac | 
of Mabel Bleich and Jeanne: Donoghue as of December 31, o | 

MR. MANDEL: Objection. 

THE COURT: I take it the same ruling, because I a 
4 is in the exhibit. 

MR. SHAW: No, it is not, your Honor. 

THE COURT: What is the foundation for him giving 
any authoritative testimony as to what their capitai account 
is? 

MR. SHAW: The foundation is this document sets forth 
what their capital account is in reality. 

THE COURT: Then it is in evidence. That is in 
evidence, too. 

MR. SHAW: But the number is not the same as the 
number set forth here. I think testimony is appropriate, 
your Honor. 

THE COURT: WerL: T'll listen to 1t subject to ¢ 
motion to strike, because the man 4s not an accountant. We haw 
no foundation that he is in a position to make any authoritative 
accounting figure for us. 


MR. ROTHMAN: Peat Marwick's statement does show a 


| 
capital account of Jeanne Donoghue and M°bel Bleich. 


an7iF f199) - Risher-Virect 
MR. SHAW: Your Honor, we're wasting time. 
THE COURT: We may be doing it either way. Go ahead 
Q What was their capital account as of December 31, 
19702 And I'm referrinz to Mabel Bleich and Jeanne Donoghue. 
A Taking into account the $495,000 of aggregate loss, 
which is ar. encroachment into limited partners position, 
brinzs thetr total capital account down to $104,000. 

MR. MAND” %: Your Honor, I object and move to strike 
What this witness has done is to combine an answer which 
interprets the agreement, the partnership agreement -- 

THE COURT: I'm going to strike that answer. There 
is no eonuaaeinn for it. It doesn't mean anything to me at 
all. 

MR. SHAW: May I just be heard on that? 

The December 31, 1970, finde tsi statement sets 
forth the fact that the capital of the zeneral partners had 
been eroded to the extent of $900,000. [In other words, it 
sets forth tlie fact that there was a total deficit in the com- 
bined capital accounts of all of the general partners -- I'm 
sorry, totalling $495,000. 


‘As of that point it 1s erroneous to state that the 


capitel account of any of the limited partners who, for ceam, 
i | 


had a capital account of $75,000, who were $75,000 limited 


partners, had not been affected by that erosion. 


SOUTHERN DISTRICT COURT REPORTERS. 51.9. (2 


| 


Riv O ha 

| A 2838 
1 | jg/1f /200 Kisher-Direct 

i 
2 | THE COURT: Well, do I gather that 495 figure is the 
3 deficit under the general partners? 
4 MR. SHAW: Correct. 
5 THE COURT: o this is a matter -- what you have 
6 done is ask him to do the subtraction of that figure from 
7 | the total of two million one. 
: MR. SHAW: Correct. 
of THE COURT: And then allocated -- 
10 MR. SHAW: Right. 
i THE COURT: And that is a mathematical calculation. 
1 MR. SHAW: Which helws done and he comes to 
13 that ficure. 
| THE COURT: I'll permit that in the nature. of argu- 
6 | ment. The undeslying exhibits are in evidence. 
- Go ahead. | 
“A It is no more at this point than Mr. Risher doing | 
8 our mathematics for us based on Exhibit I. 
19 MR. MANDEL: There is an implication, your Honor, 
20 that it is meaningful, and -- 
* THE COURT: No, I'm not taking it any more than 
2 mathematics, Mr. Mandel. 
2 BY MR. SHAW: 
- Q Mr. Risher, as of what date did you receive the 
25 


| 
| 
| 
| 
| 


A *} *) 


certified financial statement of Newburzer Loeb prepared by 
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2 Peat, Marwick and Mitchell, approximately? 
3 A That's difficult for me to approximate. Sometime 


4 after March of 1971. And it could have been substantially 


* | after. 

6 Q Subsequent to December 31, 1970, did you attend any 

7 meetinzs attended by the general partners, the limited partners, 
the subordinated lenders or their attorneys of Newburger Loeh? 

° A Yes. I attended numerous meetings. 
| 


Q When was the first meeting that you attended subse- 


11 || quent to December 31, 1970? 


A T don't recall. 
" Q Were you at the meeting of January 15, 19717 
M A The one with Mr. Mandel and Mr. Gross? 
4 Q Yes. 
| 
i A Yes, I was. 
u Q All right. And can you recall that meeting? 
ss A Yes, I can. 
” Q And can you recall in substance what transpired? 
es A Yes. 
21 
Q Will you tell us? 
22 
A I went to that meeting, as 1 went to most of the 
23 
meetings involved here, with the balance sheet and I asked Mr. 
2A t 
fandel and Mr. Gross to take a look at the balance sheet and 
95 | 


| view what the condition of the company was. 
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They, ag I recall it, initially said they didn't want 
to see any numbers, they didn't want to see any balance sheet. 

I believe I asked Mr. Gross whether he was familiar 
with the condition of the company since it had been some time 
since he had been a partner, and he said, as I recall it, yes, 
and I think he sald he didn't need to see a balance sheet in 
order to be familiar with the condition of the company. 

We discussed to some extent the transfer transaction 
that we were involved in. Mr. Mandel allowed as how he did no 
think the transaction could be entered into without Charles 
Gross! azreement and without Mrs. Bleich's agreement and with- 
out Mrs. Donoghue's agreement. He used some legal terms that 
I did not understand and we left the meeting with Mr. Persky 
telling Mr. Mandel that he would keep him informed of the 
transaction, or what was going on, to put him on the distribu- 
tion list with — the other attorneys and would then include 
him in all the papers that were distributed amongst the attorneys 
who were participating in this transaction. 

We discussed the fact that there were counterclaims 
against Gross and chat a number of the entities who were is 
in this transaction felt that Mr. Gross was accountable, shoul 
be held accountable for certain of the problems of the company. 

The purpose of the meeting was to endeavor to get 


Mr. Gross to accept the same treatment as other partners in 


2 ee 


or at least go along with the proposed reorganization? 


2925 
© eee 
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positive capital positions and to get Mrs. Bleich and Mrs. 
Donoghue to accept the same treatment 4s other limited partners. 
That's all I can recall in substance of what happeneq. 
Q Now, to focus this, was this the first time that 
you had met Mr. Mandel? 
A I think so. 
a And during the period since August of 1970, was 
this the first time that you had met again with Mr. Gross? 


A That's my recollection. 


—— 


Q ‘And as of December 31, 1970, had Miss Bleich and 


Mrs. Donoghue signed or indicated that they were going to sign 


A At December 31, 1970, I was pretty sure that Mrs. 


Bleich was going to go along with the transaction and the 


reorzanization. I was less sure of Mrs. Donoghue. 

One of the reasons for being less sure was just the 
logistical problem of trying to deal with Mrs. Donoghue in 
terms of consents and so on. She was in Australia and it was 
difficult to do. 

© Now, as of January 15, 1970, when had you first 
learned that there was going to be any problem or disagreement 
involving Mr. Gross, Miss Bleich and Mrs. Donoghue? 

MR. MANDEL: TI object. to the form of the question. 


THE COURT: Yes. Sustained. 
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2 | Q Mr. Mandel made certain statements at this meeting, 
3 correct? 
4 A Yes. 
5 Q Had you heard those statements before this meeting? 
6 | A No. 
7 THE COURT: What statements are you talking about? 
THE WITNESS: Yes. That's what I'm having trouble 
with. 
10 Q I'm sorry. The substance of Mr. Mandel's statements | 
it at the meeting were that Mr. Gross would not go along, or | 
" | what? What was the substance of his statement? | 
, A Well, the substance of the statement was that we 
" could not enter into the transaction without Mr. Gross agreein 
” and without the two ladies agreeing. 4nd that was the first 
be | time I had ever heard that expressed. 
" ¢ Now, at this meeting, did you overhear any threats 
" being made by anyone to Mr. Gross or to Mr. Mandel in Mr. 
" Gross! behalf? 
a A If one considers that we said that there were countex- 
claims avainst Mr. Gross and that people might assert those 
* counterclaims, if one can interpret that as a threat, that was 
° expressed. 
e 1 THE COURT: Mr. Risher, did you hear anybody say 
a ! that if Mr. Gross stood in the way of this transfer azreement | 
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2 he would be tied up in suits or litigation for a long, long 

3 || time? 

4 THE WITNESS: I have no recollection of that being 

5 said at that meeting. 

6 THE COURT: TI see. All right. 

7 6 Did you hear Mr. Persky say that at that meeting? 

: A I have no recollection of hearing that at that 

? meeting. 

10 Q At another meeting ree hear another person say 
i that, or in substance those words? | 
’ A Yes, I have heard at other meetings other persons 
es make such statements. 

. Q What other meeting and what other persons? 

us A Well, at the December 10th meeting of limited 

" partners, Mr. Richenthal and Mr. Steefel both made very strong 
: statements about Mr. Gross and that they felt he was account- 
» able for problems of Newburger Loeb and that in many of those 
" problems they thought that he could be held accountable by 
= suing him and they expressed it in words stronger than that 

* and the quotes don't come easily to mind. 

" I also heard similar kind of comments from Max 

3 Freund and Mr. Freund also said that he felt Mr. Gross was 

sg accountable, should be held to account for the problems of 


Newburger Loeb and that he should be sued. And, again, the 


R 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


ee 
ee 


l | jz/if /206 Risher-Direct A 283 | 


tw 


words were stronger than the way I have given them here, but 


3 || I don't recall the quotes directly. 

4 Q Subsequent to the December 10th meeting, was there 
5 || another meeting attended by Mr. Steefel? 

6 | A There were numerous meetings. 

7 Q And did Mr. Steefel make any further statement to 


8 | Mr. Gross at another meetinz? 


A You phrased that question as Mr. Steefel saying it 


ll Q Yes. 
2 | A I don't know that Mr. Steefel met Mr. Gross. 
13 | Q All right. Did he say anything at another meeting 
! 
14 about Mr. Gross and what would happen or what might happen? 
1 A To the extent that Mr. Gross' name came up in thes2 
| 
16 numerous meetings that there were, it was never mentioned 
17 
| Kindly. 
_ MR. MANDEL: I object. 
19 THE COURT: Let me hear that question and answer, 
20 | please. 
al | (Record read) 
29 
THE COURT: Strike that out. 
- Q You say that Mr. Steefel made a statement at a 
» December 10th meeting. Can you recall Mr. Steefel making such 
) | : i 
- | a statement at another meeting as well? | 
| 
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An I don't have any specific recollections. I do have 
a specific recollection at the December 10th meeting but not 
at subsequent meetings. 
Q Were you at the meeting of February 5, 1971, attende 
by Mr. Steefel? 


A Yes, I was. 


Q I show you FFF in evidence and direct your attention 


to page 2, with the notation in the column "Steefel" and 


ask you if it refreshes your recollection with respect to 
anything that Mr. Steefel said at that meeting. 

THE COURT: Let's find at whether he needs it 
| refreshed, first. 
MR. SHAW: I think he said he doesn't oe 
THE WITNESS: I said I didn't recall. 


THE COURT: You don't recall him saying anything at 


MR. GRUTMAN: Those are the notes of February 5th, 


that meeting? 
i | - HE WITNESS: I said I didn't recall any further 
19 comments about suinz Mr. Gross. made by Mr. Steefel after the 
20 December 10th meeting. 
a THE COURT: Very good. Go ahead. 
- c Will you just look at that and see if that si dikes | 
é your recollection? 
ig | ( Pause ) | 
25 | 
| 
| 
| 
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Mr. Shaw? 


MR. SHAW: Right. 


( Pause ) 
1 A Yes, this refreshes my memory. 
| 
Q And what do you recall was said by Mr. Steefel at 


the February 5th meeting? 


A He said the words that are in this exhibit, in 
gubstarce. I don't know that this is a direct quote, but in | 


substance he made these statements. 
Q And hat were those statements? 
A He says, "The demand for cash is utterly crucial. 


|| Charles Gross is one of 20 involved in this," and I assume he 


meant by that 20 general partners. "Each one of them has a 
personal position. Each of them has their life savings in 
this. Every person would like cash. From an equity point of 
view, why is Charles Gross more deserving of cash? If no 


| deal, he can't have cash. He will only have lawsuits. If 


he takes Steefel's deal, he can do other thinzs on Wall Street. 
While lawsuits, he can't do anything. If no deal, he is in ba 
shape. Jf a deal, he has a liveable situation." 

THE COURT: Excuse me. Who do you recall saying 


this in substance? 


Q Subsequent to the meeting of January 15th, whe re 


| 
| THE WITNESS: Kr. Steefel. 
| 


| 
| OUTHERN DISTR O REPORTERS. U.S. COURTHOUS:: 


to 


=" 


| 
i 
| 


e Ss & 


} 


4991 | 


jx /1f /209 Risher-Direct A 284? 


Mr. Mandel was present, did you attend another meeting of 


the various zeneral partners or limited partners or their 
representatives and attorneys of Newburger Loeb? 
A I attended numerous of those meetings. 


Can you recall when the next meeting was? 


A No, sir. 

Q Were you at the meeting of February 8th? | 
A I do not think so. | 
Q And you were at the closing of February 10th, | 

correct? 

A Yes. 
Q All right. | 
4 The closing was February llth. 


Q Durine the period from December 31, 1970, to Februar; 
10th, did there come a time when a letter was sent by Mr. 
Berkowit> to Rakind and Company, to your knowledge? 

A I'm not sure whether it was my knowledge then or my 
knowledge as a result of having seen that letter in the course 
of this trial. 

Q bo you have any recollection whatsoever of discussing 
with Mr. Berkowitz or any employee or partner of Newburger 
Loeb whether or not such a letter would be sent or discussing 


wr. Gross! potential or future enployment by any employer? 


‘A I have a recollection of Mr. -- of sonething beinr 
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said about Mr. Gross soi: to Heine and Company. cannot 
recall anything about his going to Rafkind and Company other 
than beinz aware v.at we was going to Raflind and Company. 
How I became aware of it, I don't kriow. 

a Did you do anythine to interfere with Mr. Gross' 
employi.ent by Heine and Company? 

A Ho, sir- 

@ Did you do anythine to interfere with Mr. Gross' 


proposed employment by Rafkind and Company? 


a 


p No. 

C Did you ever agree with anybody to do anything of 
that sort whatsoever? 

A Not to my recollection. 

Q Did there come a time -- 


THE COURT: Mr. Risher, would you recall it if you 


did? 

THE WITNESS: I'm not sure. It is possible that a 
4s a lost detail, if there is such a detail. I don't know. 

THE COURT: All rixzht. 


Q However, during this period o: time you did have an 


exchange of memorandum dealing with the Buckley claim, 


correct? 
A That was in December. 


| 
0 In December, yes What, if anything, was done Caras | 
| 


ae ‘ Olle uel: 


P" 


5 A 


8 || Kumble's 


a claim. 

10 Q 

1} 

12 | 

| 

14 | A 

2 | Q 

16 | 

Ses 

ee 
| 

ao 

m | Q 

ae 

2 | os 
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3 by you or by Newburger Loeb, to your knowledge, with respect 
4 to the Buckley claim? 

The only thing specifically that I recall was tne’ 
6 I'm not even positive it oc-urred in that time frame, but I 

7 made some sac He with Persky for the payment of Finley 


feea in connection with the recovery on the Buckley 


Ry the way, you had prepared, I believe, or you 


brought into court and made available to me and to Mr. Mandel, 


Kumble during ‘nis period, have you not? 


Yes. 


I place before you Plaintiff's Exhibit 129 for 


identification and ask you if this is the schedule. 


It is a schedule that I locateu 4n my files. 

And do you know who prepared tie? 

No. i'm sorry, I don't. 

Was it prepared by ar employee of Newburger Loer? 
I'm certain that 1t was. 


And was it prepared upon the basis o; the records 


ard invoices in Newburger Loeb's possession? 


Yes. 


THE COURT: All you Know 1s you found a ptece of 
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2 paper, isn't that what it amounts to? 
| 


a TH WITNESS: Perhaps my assertions are too strong. 


4 THE COURT: Let me see the piece of paper. 


on 


WR. SHAW: Tvoffer this in evidence. 


6 MR. GRUTMAN: I object to it. 


~] 


THE COURT: Mr. Mandel, you looked at this, have you 


8 MR. SHAW: He had it for about a week or two, your 
I 

9 | Honor. 

10 | 

i | MR. MANDEL: I object to it. I don't believe it is 


| THE COURT: What position do you take ? 


12 | accurate. I don't think we should take documents in evidence, 
. your Honor, unless somebody is responsible in one way or another 
u | 
for its accuracy. 
, | MR. SHAW: I'll withdraw it at this time. 
- | THE COURT: It is wibhdtcun. 
ut 9) Can you tell us whether you have 2ny knowledge with 
is | respect to the total compensation paid to Finley Kumble with 
: id respect to the services rendered by Finley Kumble on Newburger 
” Loeb's behalf during the period up through February 10, 1971? 
a MR. GRUTMAN: I object to that, your Honor. I 
a | don't think there is any relevant consideration of ionies that 
= were paid to the law firm for professional services rendered 
24 


| | 
| except on the question of what amount was contingent, what had | 
| 


25 { 
not yet been paid, and you've already heard that proof. 


i 


| 
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But to go into what we were paid for other services 
performed -- 
MR. SHAW: It is really an unimportant 
MR. GRUTMAN: If it is unimportant -- 
MR. SHAW: But it was asked by Mr. Mandel. 
MR. MANDEL: If he knows, I want the information. 
I think it 1s appropriate here. But if he doesn't know, I 
don't think he should be permitted to guess. 
Q The question is, do you know? 
A May I have the question back? 
THE COURT: Do you know what was paid to Finley Kumb1 


on behalf of the partnership during what period -- 


MR. SHAW: The period up through February 10, 197i; 
the aate of the transfer agreement. 
THE COURT: Finley Kumble's objection is overruled, 
if he knows. The question at this point is does he know and 
we'll go from there. Do you know? 
MR. GRUTMAN: Except as it comes off that paper that 
he prepared. 
THE WITNESS: Except as it comes off here, I'm sorry, 
I don't know. 
| THE COURT: The answer is you do not know. 


BY MR. SHAW: 


a) When thas lawsuit, the Buckley assigned claim, was 
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instituted, you were the president of Newburger Loeb, correct? 

A Yes. 

a And as of the date of the institution of the lawsuit 
what knowledge or information did you have with respect to the 
merits of the claim? 

A I thought it was a good claim. 

MR. MANDEL: Sorry? 
THE COURT: He thought it was a good claim. 

Q And upon what did you rely for that opinion°® 

A I relied mainly from being advised that it was a 
good claim by Larry Berkowitz. 

Q In that memo that has been placed before you? 

A Yes. 

MR. MANDEL: What is that document, please? 
MR. SHAW: It is a memorandum dated December, 1970. 
THE WITNESS: That memorandum plus a certain amount @ 
of limited discussion about the claim. 
MR. SHAW: Marked Finley Exhibit B. 
Q And with whom. did you have that discussion? 


A Mr. Berkowit7. 


A And I think I probably had some limited amount of 


Q Did you analy7zve -- | 
discussion with Mr. Persky. 


fa) And has your view changed during that pertod of time | 
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to now? 


from then 


3 A No, it has not. 


4 Q Are you still of the view that it is a vaiid claim? 


5 A Yes. But now I rely more on my knowledge and don't 


have to rely as much on the knowledge of others. 


7. Q And is that as of this point your own personal 


opinion? 


Yes, sir. 


A 


Q Did you authorize the institution of this action? 


member of the executive committee. 


a I agreed to the institution of this action as a 
| Q And did you authorize the institution of this a 


14 for the purpose of injuring Mr. Gross or coercing him or com- 
15 | pelling him to do something, or solely for the purpose of 
16 | harassing him? 
W | A No, sir. At this point it represented an amount of 
. | money that was potentially recoverable for Newburger Loeb and 
19 | I wanted to try to recover that money. 
20 a) Are you familiar with the sums of money spent by 

; 
a Newburger Loeb as of this date in connection with the prosecu- 
= tion of the Buckley claim in this court? 
_ | A And all of the things that are now related to the 
” | claims and counterc)sims? 
25 


| Q Yes. 
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A Yes, I am. 
Q How much? 
A With Finley Kumble -- correction. TIT need to change 


my previous answer. TI do not know how much money in specific 
terms. 

Q Can you give us the figure within tens of thousands 
of doliars? 

aA Yes. Over a hundred thous:id dollars. 


Q All right. 


A And there is due approximately -- approximately one 
to say this incourt, but there is due and owing to Finley 


Kumble another $80,000 for services thur they have billed us 
for in this matter. 


| 
hundred thousand dollars has been expended and -- i'n aN 
| 
MR. MANDEL: In connection with -nis vase’ 


} 


MR. GRUTMAN: Largely. 

THE WITNESS: Yes, I think so. 

THE COURT: This hundred thousa2nd dollars, Mr. Risher 
is for the whole case? 

THE WITNESS: Yes. 

THE COURT: Not just attributabie to the Buckley 
claim? 

THE WITNESS: Yes. 


MR. SHAW: That was the question, yur Honor, tr. thid 
| 
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2 case. 
3 o Do you have any figures preakiig down those figures 


4 with respect to the prosecution of plaintiff's case as 


5 opposed to the defense of the defendant's counterclaims? 

6 h No, sir, I don't. 

7 Q Do you recall if, during this same time span, 

8 December 31, 1970, through the date of the transfer agreement 

9 | there was any conversation of which you were a party with | 
10 | respect to Section 98 of the partnership law of the State of | 
u | New York? | 
2 | MR. MANDEL: You are including the night of the 

13. | transfer agreement? 

"4 MR. SHAW: Yes. 

We 4g Now I'm confused. May I have the question? 
ve | THE COURT: Yes, please. 

- (Question read) 

es A i think the first time that I recall hearing 

¥ ||-Section 98 mentioned as a section -- the first time I actually | 

” recalled knowing of Section 98 where there was a specific 

_ recollection in my. mind is when I read Judge Ward's decision. 

= | But I'm sure I had read about it in the papers presented to me 

. || prior to that time. But it-firmly fixed itself at that point. 

a | a) During this same period of time, was there any convery- 

25 


gation of which you were a party with respect to the question 
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of the legality of the transfer without the consent of Miss 


| Bleich and Mrs. Donoghue? 


A Yes. | 
Q When was that mentioned for the first time? 
A The first time that it was ever mentioned, Mr. 


Mandel mertioned it in the January 15th meeting. 

9 When was that mentioned thereafter? 

A The next time that I have a recollection of that 
mention was at the night of the closing. 

Q All right. Now, will you tell the Court what \ 
occurred that night insofar as this section or this question ‘ 
f£ legality is concerned? 

A My relation to it is somewhat peripheral. 

During the closing I spent most of the time in a separate 
room apart from the main room, signing documents. Documents 
were being brought to me for my signature an.’ I would sign then. 
The main conference room and the main closing 
conference was being held in Finley Kumble's library. It is 
my understanding that Mr. Burak in that room said that he could 
noc -- 
MR. MANDEL: Excuse me. I misheard you. Did you 
say it is your understanding? 
THE COURT: Itis hearsay. Strike that out. 


MR. MANDEL: Okay. 


ASD1. 
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to 


Q Did any of the -- 


3 A May I finish? Beca se I -- 
4 THE COURT: No. This is what you were told by some- { 
5 body else. 
6 w Somebody made a statement to you. You can carry on 
from there. 
A At some point I was then out of my room and the 


closing had stopped going forward because of Mr. Burak's 


statement, and I said to somebody, and I “on't know who, "Well 


11 || what are we going to do? What is going to be done here?" 


ee And someone said, and I don't know who, “Mr. Persky 
13 has researched the law in this matter and is going to render 
- an opinion as special counsel." 
16 Subsequent to that I sat in Mr. Persky's office, | 
16 there were other members of the corporation there, and Z | 
HW don't recall which ones, Mr. Persky was there, Mr. Bamberzer | 
8 was there. Mr. Persky had prepared the memorandum, his opinio 
19 | and I think I asked him some words to the effect, "Are you 
. comfortable with it? Are you right?" And he said, "Yes." 
= That's as much as I recall about the incident. 
“ Q Now, did there come a time when you received or saw 
an opinion letter or ‘t was read to you? 

» A I read the opinion letter, but I read it subsequent 

| 
25 


| to that closing. 
| 
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Q At any time did you have the view that the opinion 
letter was without basis? 

A No, sir. 

0c And @1d Newburger, Loeb Company, Inc., rely upon the 
opinion letter prepared by Mr. Persky? 

A Yes, ‘sir. 

Q Are you aware of a lawsuit, which subsequently was 
turned into an arbitration, involving hr. Kayne and Mr. 
Sloane against Mr. Gross? 

ia Yes. 

C When for the first time was that discussed with 
you? 

A Mr. Kayne had said in the fall of 1970 that he 
personally had some claims against Mr. Gross, and I was told - 
you know, he mentioned it in conversation with me as well as 
others. 

a And did there come a time when you were advised 


that 2 lawsuit was being *nstituted involving those claims? 


A Yes.. 
C When were you so advised? 
A I found out about it, that they were going forward 


with it, at about the time 4t was instituted, which was some- 
time in February or early February, before the closing. 


Q And were you advised of the underlying facts dealing 


: 


| 


bh 
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with the lawsuit? 

A The comments by Mr. Kayne that stuck in my mind 
were that he had made -- he had become a partner of Newourger 
Loeb relying on capital numbers indicated in a partnership 
azreement and it was his feeling that those capital numbers 
were incorrect, not right. 

Q At any time did you have the opinion that the lawsuit 
bein; instituted by Mr. Kayne and Mr. Sloane against Mr. 
Gross was without merit? 

A No. 

MR. SHAW: May I just have a few minutes, your 
Honor? I am just going over my check list. 

( Pause ) 

THE COURT: Mr. Shaw, the witness Bane probably 
like to chat with you for a minute. 

MR. SHAW: Thank you. 

( Pause ) 

MR. SHAW: I would like to state that Mr. Risher has 
just told me that he may be inaccurate with respect to the 
fees that were paid and owing to Finley Kumble and he would 
like the opportunity to check his records and conceivably 
amend that figure. 

THE COURT: All right. 


MK. MANDEL: His records here? 
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2 MR. SHAW: Check his records and amend that fizure. 

3 MR. MANDEL: Tonight? 

4 MR. SHAW: Yes. : 
5 i Did there come a time when you purchased, for the 


6 sum of $10,000, shares of Newburzer, Loeb Company, Inc.? 


7 A Yes. 
8 Q And when did you male that purchase? 
9 


A On the night of February 11th. 

10 ¢ And will you tell the Court how these shares which 
ll you purchased were valued in the amount of $10,000? 

2 A The shares had a par value of one cent, and I was 


13 to receive 200,000 shares. And I had initially planned to 


14 | pay $2000 fer those shares. 

15 At some point in January or February I was informed 
6 by the New York Stock Exchange that there was a rule that 

7 


required an allied member of the exchange to have at least 


18 | $10,000 at risk. 


19 1 tried to persuade the stock exchange to change their 
” mind about that and make an exception, but they would not, and 
21 | therefore, I paid $10,000 for my shares instead of $2000. 

ey Q Are you aware of what the book value of those shares 
” was when you purchased them? 

” A At the time 1 purchased the shares, the arrangements 
= made by the partnership -- by the soveowation with the partner 
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2 | ship caused the corporation to take on its books an amount of 


avout $800,000 in goodwi!i and the goodvill represented the 


excess of purchase price over book value of those assets \ 


purchased. Tn other words, the corporation was overpaying 


tfor what it was vetting from the partnership. 


7 So, as a result of that, the book value of all of 


8 the common stock was a minus $800,000. Since I owned approxi- 
| 


mately sixteen percent of the company, then the book value of 


10 my shares was a minus $100,000, approximately, minus $120,000 
ll || approximately. ) 
Q Now, are you familiar with the fact that there was a 
13 agreement reached .eiween the various consenting partners, 
“ that is, the partners who consented to the transfer agreement, 
1 whereby among themselves they agreed to reduce the capital 
16 deficit of partners in capital deficit by the figure of approxd- 
ci mately 25 percent of the deficit? 
18 4 I'mmt aware of that in the form of any sort of 
ad written agreement between them. 
ea Q When was that first discussed? 
21 A Discussions of deficits and how they were to be 
made up -- discussions of deficits began in August of 1970, 
and by me {rom November 17, 1970 on. 
- The makeup of deficits in the form of notes to the 


3 corporation began to te discussed in late December, 1970. 
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Q When was an agreement reached with respect to paymen 


| 
3 of the notes which would be given to the corporation from the 


4 partners who were in deficit capital positions? 

5 A Those agreements were reached over several sessions. 
ti | But they got locked pretty well in, not much was done there- 

7 | after to change them, in the latter part of December, 1970. 

a | Q ‘nd were all partners who were in deficit capital 

9 | positions treated the same? 
10 4 No. 

ll C What was the manner in which the partners were 


12 treated? 
13 A It was a very complicated arrangement. Would you 
like for me to describe it? 
Q As best as you can and as simply as you can. 
t Okay. 
In a similar way to the way that we settled claims 
| and drawn in receivables, we struck the best deals we could 
as quickly as we could, given the pressures that we were 
working under. Namely, we got as much money as we could get 


our hands on and some of it we could not get, and the structures 


as follows: & 
Partners who were not to have a major management 


role in the cerporation and who had deficits of less than 


me & @ SBS 


| $25,000 did not give any notes to t >» corporation representing 


f 


18 


19 
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a makeup of those deficits. 
Partners who, were to play major management roles i 


in the corporation were required to make up all of their 


| 
deficits, and I might add that the accounting numbers that we | 
used for those deficits were those at the end of November, 
1970, because when we arrived at this agreement in late December, 
1970, those were the best nimbers that we had available to 
work with. We didn't have any others. | 
Partners whe were to leave tre company and who had | 
more than $25,000 in deficit were required to make up | 
approximately 75 percent of that deficit in the form of a note | 
to the corporation. — 
MR. MANDEL: As of November? 
THE WITNESS: Deficits stated as at November. | 
A (Continuing) We attempted in negotiations later on 
to gst the deficit eeeinees to use the Decenber deficits 
instead of the November deficits and we were unable to do so 
because they had locked in at the end of December and as a | 
result of negotiations we could not achieve that. 
a As of February 19, 1971, had you received the 


Peat Marwick financial statement for the year ending December 


31, 1970? 
A No, sir. 
0 Was Mr. Gross a party to the agreement whereby the 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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2 Geficits were reduced between the various partners. 
3 MR. MANDEL: I object to the form of the question. 
4 MR. SHAW: Isn't it conceded that Mr. Gross was 


) not a part to this agreement? 


6 MR. MANDEL: All rizht. I'll withdraw it. I object 
7 to your statement, Mr. Shaw, that this was an agreement betwee 
the various partners. It was not. 

9 C What writing or series of writings reflect the reduc 
10 tion of the deficit of the various partners, as you have 

ll testified to? 

2 A I don't know of any writing that speaks in terms of 
13 || reduction of deficit. The corporation got back notes from 
deficit partners and, as I have just arnpetnna. the size of th 
notes that the corporation got back related to those deficits, 


16 | in the fashion that I discussed. And, as I have indicated in 


7 der xsitions, what happens to the remaining amount of those 
18 deficits is a matter between partners and does not involve 
19 j me or the corporation. 
20 0 Did the partners who consented to the transfer 
4 agreement exchange releases among themselves? 
= fh I think so, yes. 
3 | Q Did Mr. Gross exchange 4@ release with any of the 
“ partners? 
se A i doen't think so. iy 
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Q Did you consider that when you were doing this you 

were bribing or giving special treatment to the partners who 

were in deficit capital positions in order to induce them to 


go along with the transfer agreement? 


A No. As far as I was concerned, I was hammering out 
the best deal I possibly could. I was attempting to recover 
for the company as much money as we possibly could, and as 
far as I know, until we did that, nobody had ever recovered 


one cent of deficits from any partners for all of the months 


that the deficits had been there. | 

C Subsequently, did you, in fact, recover actual money 
from the partners who were in deficit capital positions? 

A Yes. We developed a cand of securing the notes 


that the partners gave to us by certain tax refunds that we 


| 
| 
| 


thought they would be entitled to. 


a, What was the total amount of their deficit? 


A Nine hundred some-odd thousand dollars. Excuse me. 


iy That's not correct. 

” Deficits at November were approximately a million 

a two hundred thousand dollars total, and we recovered roughly 
“g 75 percent of that number. 

= Neficits at Heoeuber 31, 1970, were a larger number, 
aa approximately a million and a half dollars. But our recovery, 
ne 


as I've testified, did not change. 
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2 Q Mr. Risher, I have one final point which I would lik 
3 to explore with you. Subsequent to February 11, 1971, did 
Newburger, Loeb Company, Inc., make payment of various sums 
of money towards the obligations of the general partners of 
Newburzer Loeb? 
A Yes. 
a) I would like to direct your attention to the leases 
which were in existence as of ers 10, 1971. Do you have 
a schedule or has a schedule been prepared of those leases? 
A There is a schedule, but I don't oe whether it is 
in the courtroom or not. 
MR. GLATZER: Yes, it bes 
THE WITNESS: My copy is in the office. 
Q Mr. Risher, I show you aadétional defendants on 


counterclaim Kayne E-hibit K for identification and ask you to 


W look at that. 


18 A Yes. This is not the exhibit that I was referring to, 
2 looking for. 

0 Q Does that exhibit set forth and identify the various 
al ieeeee between Newburger, Loeb and Co. partnership and various 
o landlords in effect as of February 10, 1971? 

- A Yes. 
1m Q Does it set forth the location of the space? 
2) 


A It does. But. I need to modify my previous answer. 
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This is not dated. But I know that this does not set it forth 


as of february 10, 1971. This sets it forth as of about Augus 


Q = August, 1970. 

A Right. 

Q Can you, with reference to this schedule, make a 
mark with red crayon on the leases which were in effect as 
of February 10, 1971? 

MR. GRUTMAN: Your Honor, I find that the closing 
binder conte‘ns a list on a schedule, specific lease related 
liabilities. 

MR. SHAW: I apologize for the disarray at the last 
point I am trying to make, your Honor. That is why iv is 
the last point. 

(Pause ) 


THE WITNESS: All right. Now I have it. 


MR. SHAW: Could you mark this as an exhibit for 


| identification. 


(Plaintiff's Exhibit 123 was marked for identifica-~- 
tion. ) 
Q I ask you the same question with respect to 123 for 
identification. Does this set forth the leases in effect as 


of February 10, 1971, between Newburger Loeb and various land- 


lords? 
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2 | A Yes, it does. 
3 Q And were these leases assumed by the corperation? 
4 Withdrawn. 
5 | MR. SHAW: I offer this in evider > 
6 MR. MANDEL: No objection. 
7 (Plaintiff's Exhibit 123 for identificaticn was 
oo 8 | received in nekacnse 3 
9 | Q And did the corporation pay rent on these various 
10 | l.ases? 
Me A Yes, it did. 
12 | Q During what period of time" 
13 


A Tne corporation ccatin’- to ro rent on these 
leases fully until February or March o' 1974 and partially 
! 
until November 11, 1974. 


Q Which is tne de ° of the .iling of the Chajter 11 


| 
| 
proceeding, correct? 

A Yes. 

19 Q What space was given up in March of 1974? 

A Well, at that point we were no longer able to make 
full payments on all of the lease related obligations and 
began to have to make partial payments. 

MR. SHAW: No further questions. 


MR. GRUTMAN: I have two things to inform the 


ge &: S&S RB 


Court. First, Mr. Berkowitz, your Honor, we have spoken to 
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him in California and I'm authorized on his behalf to state 


on the record that he has likewise consented to waive a jury. 


| 
THE COURT: Very good. | 
MR. GRUTMAN: T should be less than five minutes. 
MR. SHAW: The witness has indicated to me that | 
there is one question I should have asked and I forgot. May I 
please? 
THE COURT: Yes. 
MR. GRUTMAN: Sure. 
BY MR. SHAW: 
Q I said I was coing, to ask youabout FFF. On February 


5, 1971, you were present at a meeting and you made some 
statements with respect to Rafkind and Company, did you not? 


A Yes, sir. 


Rene eee sane ta nO NOH ON een DON ES ESE eli eee 


Q And are those statements reflected on FFF? 
A That's my recollection, if I can see it. 
Q Can you tell the Court what you said on February 


5th with respect to Rafkind? 

A Yes. As recall it, Mr. Mandel had indicated in 
this meeting that Mr. Gross needed and wanted cash so he could 
trade. And at that point in time I thought Mr. Gross was 
zoing to work for Rafkind and Company and I made a comment, 
which is noted here, that Mr. Gross 1s tradiiig with Rafkind. | 

And apparently Mr. Mandel or someone did not under - | 
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stand what I meant by that statement, because later on there 
is my comment that says, "The point. Charles Gross has employ 


ment opportunities without capital." And the meaning of that | 


ar oe wo 


was that Mr. Gross was going, to be trading for Rafkind and 


6 || Company and he did not need the capital that Mr. Mandel was 

7 saying that he needed. 

8 Q Did you say anything at this meeting to the effect 
° that you were zoing to withhold ‘Mr. Gross! capital so that he 
10 


couldn't trade at Rafkind and so that he would be injured in 


ll || any way? 


. ‘ ‘Ho, wie: 

18 MR. SHAW: “o further questions. 

44 || cRoSS EXANINATION 

15 | By MR. GRUTMAN: 

” Q Mr. Richer, you have examined Exhibit FFF before you 
" | took the witness stand, did you not? 

4 A Yes, I have. 

” Q And have you noticed that Mr. S‘lverman, who took 
ale these ::otes, has written out in the margin as though they were 
” part of a play the names of the various speakers ard then he 
” put the Stine of what i3 said alongside their name before 
- the next speaker out in the left-hand margin? Do you notice 
" that? 

- A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


\ 


4 


-& 4015 
A 2866 


ja@/if /233 Risher-Cross 


Q Iinvite your attention on page 3 of Exhibit FFF, where 
Mr. Steefel says -- first Mandel says, "Right or wrong. 


Rather take a deal which postpones realization. He is better { 
off if nature takes its course," et cetera. Then Mr. Steefel 
says, "More likely that other partners can get.” © think 16 


is, "judgment against Charles." And then it says, "Claims. 


One. Use of partnership funds without authorization for trad- 
| ing. Two. Buckley claim. Three. Investment of partnership 


funds and took on debt to go into basketball team. Four. 


Lease at time when the firm was in difficulties," et cetera. 

Do you recollect, having been present at the 

meeting, who it was who enumerated those claims? 
f No. I'm sorry, I don't recall. 


Very well. 


In the negotiations which went on concer:r.ing the 


so-called forgiveness of the iniebtedness that certain 
deficit partners had, were those negotiations that were conducted 
between the general partners themselves? 
A You mean to the exclusion of others? 
Q Well, the decision. Was this a decision made 
between the general partners themselves? 


A Yes. 


Mr. Mandel has offered in evidence a document 


Q 


called Exhibit Y, which consists of a letter under date of 


~ 
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February 11, 1971. 

Is your Honor familiar with that letter? 

Tt is the letter addressed to ijessrs. Steefel, 
Richenthal and Fisenbergz, signed by Lawrence J. Berkowitz, 
which I think I can faarly state in summary states that the 
corporation shall not make any payment to Charles Gross withou 


the prior approval of any two of those three lawyers who were 


designated as the lawyers representing the subordinated lender 


Do you recollect that document, sir? 

A Yes, I do. 

Q And do you have any awareness or knowledge of the 
circumstances as to how that document came into being? 

A Yes. The attorneys for the limited partners felt 
strongly about claims against Mr. Gross and they felt strongly 
about the demands that Mr. Gross was making here and they 
insisted that the corporation agree to give them this veto rig 

Q About making payment, is that correct? 

A Yes, absolutely. It was their idea. 

Q And the document was part of the closing documents 
executed on February llth. 

A Yes, sir. 

Q During the course of the discussions that went on 
between November and February llth, did you hear those various 


claime asserted against Charles Gross which I just showed to yo 


Y 
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on Exhibit FFF? 


A Yes. 
Q And do you recollect who. it was who expressed those 
claims? 


MR. MANDREL: At various meetings? At one time? 
In general? 

Q In zeneral. 

A In general, those claims were exrressed by Arthur 
Richenthal, Ned Frank, Robert Steefel, Max Freund. 

Q Except for Ned Frank, who had been a partner in the 
firm, Messrs. Steefel, Richenthal and Freund were all lawye«s, 
correct? 

f Yes. 

Q Besides Mr. Frank being a lawyer in his own right. 
But the others were lawyers representing people in the firm? 

A Yes. 

Q And they were either general partner, subordinated 


lenders or limited partners, correct? 


Q The authorization for the preparation of the summons 
and compla int against Gross in this lawsuit, was that by 
authority from the assis committee of Newburger Loeb? 

A Yes. 


MR, GRUTMAN: No further questions. 
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THE COURT: Mr. Silfen, will you be long? We'll 
take our break now, if you are going to be more than three or 
four minutes. 

MR. SILFEN: I might be more than that. 

THE COURT: All right. 

(Recess ) 


CROSS EXAMINATION 


BY MR. SILFEN: 


Q Mr. Risher, I think you told us this morning that 


your first dealings with Mr. Kayne may have been in or about 


| July of 1970. Is that an accurate statement? 


” In relation to Newburger Loeb. I met Mr. Kayne 
earlier than that. 

Q Okay. Had you known Mr. Kayne during the year 1969? 

A I think I met Mr. Kayne in 1969. 

Q Had you had any business deatsnan with him? 

A I think I may have had a small brokerage account 


with him for a period of time in 1969. 


Q You mean you were a customer and he was your registered 
representative? 
A Yes. 


Q Other than that type of relationship, that is, 


broker-customer, were you part of any organization in which 


Mr. Kayne was involved, guch as a partnership, a corporation, & 
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joint venture or any other form of association? 


A No. 


4 ¢ How about Mr. Sloane? Can you tell me when for the { 
first time you became aware of Mr. Sloane? 

A I met him, too, sometime in 1969. 

Q And in what capacity? 

A I was just introduced to Mr. Sloane. 


Q And would your answer with respect to Mr. Sloane 


10 oe the same as with respect to Mr. Kayne, that is, you were 


il not a part of any organization with Mr. Sloane in 1969? | 


- A Yes. That's correct. 
4 Q Now, after Risher, Muh and Co., Inc., was eng’ ry 
14 

t... partnership, did you deal with other partners other tran 
» Mr. Kayne? 
* A Yes. 
17 

Q Give me the names of some of the other partners of 


" the partnership that you may have dealt with in your day to 
ai day dealings with the partnership other than Mr. Kayne. 
” A I dealt with Robert Stern, Ned Frank, Julius Schnall; 
ultimately Richard Stern, [eon Stern, Robert Newburger. 
Q And were your dealings with all of these partners 


in connection with the work which you were doing on behalf of 


| Risher, Muh and Co., Inc., for the partnership? 


Se = & 8 


| 
| A Yes. 
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Q Was the retention of Risher, Muh and Co., ine., 


exclusive to Newburzer Loeb, let's say beginning with August 


| 
4 of 1970? ( 


- 


5) A Newburger Loeb accounted for 95 percent of our 
6 activaties. 
bY 
7 0 Whet percentage c® your time was devoted to Newburger, ' 
Loeb and Co.? 
9 
A Nearly all. 
sad Q Were both you and Mr. Muh involved with the day to 
i day activities of the partnership, let's say beginning in ' 
B Angust of 1970? ( 
” A No, I wouldn't say that. We were really sort of 
1 
' working on special projects that I identified earlier. 
* Q Those were the projects in connection with keeping | 
* revenues down, trying to keep costs cut of control, sale of 
17 
the basketball team, the real estate problems, the clearing 
18 
agreement, the pressure on capital and the problem of capital 
9 
: withdrawals; would that be a fair statement? 
- A Tt got too broad. In August our principal concern 
21 
was the baskethall team, clearing, cost control and the 
22 
leases. 
23 
Q How about in September? 
24 
| A It stayeu. pretty much through September. 
25 
Q How about October? 
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™t broadened some, and to my recollection in October Mr. 


Kayne made the proposal that he had made to reorganize the 


4 company into a corporation. It was broadened by that much { 


in October. 
6 Q Let me ask you this: prior to your seeing what Mr. 
Shaw showed you, additional defendant Kayne's Exhibit H, 


had Mr.. Kayne had any discussions with you of and concerning 


that proposal? 


A Other than concerning this proposal? 
Q In other words, did you know anything about the pro- 
posal before you saw it in black and white? 


es A In general I knew something about 44, a iittle bit | 


about it before I saw it. 


1 Q Okay. Now, keeping that proposal in front of you, 
6 | and showing you Plaintiff's Exhibit 122, which was marked in 
" evidence this morning, did you, in preparing -- that is, when 
: | Mr. Mun and yourself prepared -~- Exhibit 122, which is now in 
* evidence, have before you or rely upon in any way; shape or 


2 || rorya additional defendant Kayne's Exhibit H in evidence? 


me A No. 
22 
Q So would it be a fair statement to say that in your 
23 
| opinion there is a difference between those two exhibits? 
24 
A I think there is a substantial difference. 
25 


Q Okay. Could you tell us what the substantial difference 
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1s? 


A Yes. Mr. Kayne's proposal, as I read it, indicates i 


- 


that the corporation will pay the partnership approximately t 
$520,000 in order to make the acquisition. 
This proposal essentially pays ncthing in order to 
make the acquisition. There is no cash going from the corpora~ 
tion to the partnership in return for the assets. 
Q when you prepared Plaintiff's Exhibit 122 in evidence, 


did you consult Mr. Kayne about your proposal and the proposal 


of Mr. Muh? 
A No. 
Q To your knowledge, did Mr. Kayne have any awareness 


of that proposal? 

A No. 

Q Is it not a fact that in your proposal both Mr. Kayn 
and Mr. Sloane are specifically excluded? 

A Yes. 

Q And is it a fair statement to say that under the 
little category that says "Other Investors," at the time of 
your making that proposal in December neither Mr. Kayne nor Mr. 
Sloane were contemplated to be investors in this corporation? 

A I don't know that. I have no recollection. 


a) Did you have any discussions with Mr. Muh at this 


time, that 15, 16 December of 1970, about Mr. Kayne's en 
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| ment in either management or equity in this new corp oration? 
| MR. MANDEL: What time are you talking about? 

MR. SILFEN: December, at or about the time of the 
making of that proposal. 


MR. MANDEL: Which is what date? 


MR. SILFEN: I think Mr. Risher placed it somewhere 
between the 10th and the 17th of December. 


A May I have the question back, please? 


THE COURT: You may. 
(Question read) 

A My earlier testimony is that this was prepared be- 
tween November 17th and December 10th, not December 10th and 
December 17th. 

Q My mistake. 

MR. ROTHMAN: By "this" you are referring to 122? 
THE WITNESS: Yes. 

A The answer to your question is, yes, I had discussio 

in December, 1970, with Mr. Muh about Mr. Kayne's involvement 


4n the management of the corporation. 


a Was that discussion before or after the meeting 


A I think it was after. 
Q And 1s it a fair statement to say that there was a 


| @ifference of opinion between Mr. Muh and yourself regarding | 


SOUTHERN DISTRICE COURT REPORTERS, UL. COURTHOUSE | 


re REN RON — Ji 


at which time Mr. Bialkin spoke with the New York Stock Exchange? 


| 


1 i gg/it ese Risher-Cross A 287 


2 Mr. Kayne's potential involvement? 


3 A Yes. I did not want Mr. K’yne in. 
4 Q And Mr. Muh did. 
5 A Yes. 

6 Q Is it a fair statement to say that but for the 

s insistence of the New York Stock Exchange that Mr. Kayne 

8° || became involved because of his prior manazerial experience, 

or 


you would have resisted Mr. Kayne's inclusion in the new 


10 corporation? 


ll ue I did resist, but not successfully. 


12 Q Your testimony this wcrning regarding, or earlier 


13 this afternoon, regarding the stock exchange requirements for 
" capital contribution, you told us about a 10,000 number and 
15 then you told us about a sixteen and a half or sixteen percent 
16 {interest which you had in the voting stock, was Mr. Kayne's 
ut interest, that is, dollarwise and percentagewise, the same as 
& yours? 
" A Yes. My sixteen percent interest was in the total 
” stock, not just the voting stock. I have a larger percentage 
ae interest in the voting stock. His interests were identical to 
mind. 
VR. MANDEL: Excuse me. I'm very sorry. Could: you 
[oon back, because I can't see him and I can't hear him. 

ves | WR. SILPEN: Sure. 
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( Pause ) 


Q So that Mr. Shaw's questions to you regarding 


book value of the stock of Newburger Loeb at this time would 


| 
| 
5 | apply equally to Mr. Kayne. 


6 A That's correct. 

7 Q And would apply the same to Mr. Sloane, except on 

8 a reduced basis. 

» A That's correct. 

10 Q Is it a fair statement to say that to your knowledge 
u neither Mr. Kayne nor Mr. Sloane solicited an involvement in 

2 | the formation of this new corporation? 

a A ‘That is not a fair statement. 

ie @) What is a fair statement, as you know it, about the 
% circumstances under which Mr. Kayne and Mr. Sloane finally 

6 became involved? 

" A I think after Mr. Kayne bezan to believe that we copld 
18 | successfully conclude the transaction, he became interested in 


” receiving the position that was being given to him by the 


- new York Stock Exchange. 


ig Q You testified that you became aware that Mr. Kayne 
22 
and Mr. Sloane had resigned from the Newburger Loeb partnership 
23 
effective November, 1970. 
24 
A Yes. 
25 
Q Did you communicate with either Mr. Kayne or Mr. 
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Sloane at any time telephonically or ona face-to-face basis 
during the month of December, 1970? 

A I don't think so. 

a How about for the month of January, 1971, the same 
question? 

A Yes, 1424: 

Q Would you tell us, first with whom you communicated 
and whether 1t was telephonically or on a face-to-face basis? 

A I may nave talked with Mr. Sloane by telephone in 
January and T think that Mr. Kayne came to New York in 
January, and I saw him when he came here. 

Q Do you recall the substance of any of your conversa- 
tions or conversation? 

A No. 

Q Mr. Shaw asked you about your awareness of a law- 
suit which Mr. Kayne and Mr. Sloane instituted in the State of 
California against Mr. Gross, with knowledge that you had an 
awareness. I think you also testified -- 

MR. MANDEL: Excuse me. Did the witness say somethi 
on the record? I think he just shook his head. 

THE WITNESS: I nodded my head yes. I had an aware- 
ness. 

MR. MANDEL: Yes. 


( I think you said at some time in the faly of 19/0 
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problem or zrievance that he may have had against Mr. Gross. 
A I don't know that I had a conversation with him. I t 
heard Mr. Kayne say to others that he thought he had claims 
against Mr. Gross. 
O Do you recali hearing that or being in a room where 
that may have been said at any other time other than in the 
fall of 1970? 
A I don't mean to imply that I only heard that once. 
I heard it more than once and the specific places and ways I 
heard it I don't recall. 
0 How about the times that you heard it? 
A No, I can't tell you. 
Q Did Mr.. Kayne ever tell yo. that he intended to 
commence a lawsuit against Mr. Gross for the purpose of 
persuading Mr. Gross, Miss Bleich and Miss Donoshue to change 
their minds about the transfer agreement? 
A No. 
9) Were you ever privy to any conversation where tht 
subject of Mr. Kayne's California lawsuit came to bear other 
than what you have already testified to? 
A That testimony concerned the fall of 1970. In 1971 
I knew that Mr. Kayne had begun a lawsuit and Mr. Kayne was 


here for the closinz in February, 1971, and I remember his saying, 
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"We have begun a lawsuit with Mr. Gross," and I knew what the 


lawsuit was about. 


Q Did Mr. Kayne tell you the purpose for which the 


lawsuit was bezun? 


A No. I assumed it was to recover money. 
Q From Mr. Gross? 
A Yes. 


Q Did you ever see the complaint in that lawsuit, 
other than maybe in this courtroom or at any time after 
February 11, 1971? 

A IT have never read the complaint. 

Q Were you present at any time in December of 1970 
or January of 1971 in the presence of Mr. Persky where it was 
said that Mr. Kayne and Mr. Sloane had instituted a lawsuit 
against Mr. Gross in California as a wedge or a lever to 
convince Mi. Gross to convince Miss Bleich and Miss Donoghve 
to go alon™ with the transfer agreement? 

A No. 

MR. SILFEN: No further questions. 
CROSS EXAMINATICN 
BY MR. MOSS: 

Q Mr. Risher, between December, 1970, to the closing 

on February 11, 1971, do you know who was Mr. Quarte's attorney? 


A Yes. Mr. Arthur Richenthal. 
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Jo you know David Abrams of Richenthal, 

Abrams anc oss? 

A Yes, I do. 

Q Do you know if Mr. Quarte attended a closing with 
Mr. David Abrams as his attorney? 

A Yes, sir. 

Q Do you know if Richenthal, Abrams and Moss 
represented any of the general partners in December of 1970 


to the closing? 


A No, they did not. 
CROSS EXAMINATICN 
BY MR. MANDEL: 

Q Mr. Risher, you first discussed the question of be- 
coming part of a group that would acquire Newburger Loeb when? 

A Approximately September, 1970. 

Q And that discussion you had with whom? 

A Fred Kayne, and I think Ned Frank may have been 
involved in the discussion. And Bob Muh may have been involve 
in the discussion. 

Q Do you recall that at the time of your first deposi- 
tion, which was held on July 10, 1972 <- 

MR. GRUTMAN: And he was under oath. 
Q And I ask you when you first recognized that there 


mizht be an opportunity for you to acquire an interest in 
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Newburger, Loeb and Company or some successor corporation or 
firm. You said late October or early November. Do you recall 
that? 

A Yes. 

Q Now, how do you square that with your present 
statement, which is also reflected in your answers to 
interrogatories? 

A T square that by saying, Mr. Mandel, those daves are 
just not very strong in my mind and I just have an imprecise 
recollection of when it was. I've tried to say approximately 
or about, to indicate that I don't have a precise recollection 

Q Well, in 1972 you testified that the first time you 
recognized an opportunity Kayne spoke to you and Muh. Later 
on, after other people were deposed, you said in answers to 
interrogatories that it happened in September or October and 
that Ned Frank was involved. 

Now, as you sit here today, which version is correct? 
The later version, right? 

A Tn my mind, the version that is correct is the one 
I testified to here, which is that I know I spoke with Fred 
Kayne and that Mr. Frank may have been there and that Mr. Muh 
may have been there. 

Q Your answers to interrogatories were verified on 


March 31, 1975, and in the answer to interrogatory one, which is, 
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"On or about what date did you first discuss with anybody the 


to 


3 possibility of your becoming a participant in a group, partner 
4 ship, corporation or other entity which would acquire Sil oF 


5 part of the assets or all or part of the business of Newburger 


Company?" that was interrogatory 1A, you answered, "September 


or October of 1970." 


And then B, "Please name the person or persons with 


whom you had such discussions. 


"B. Fred Kayne, Robert Muh, Ned Frank." 


Now, has anything happened between March and today 


to change your recollection? 


| 
: 


i Q Now, would you tell me, please, with some detail 

1b and particularity, if you can, just what was the content of 
16 the discussion between Kayne, Muh, Frank and yourselr in 

i September or October of 1970? 

8 A Mr. Kayne said he was going to reorganize Newburger 


ad | Loeb, change its form of organization into a corporation. 


i As a part of that process he wanted to bring new management 
21 
| into the company. 
99 
New management in Newburger Loeb was needed in any 

event. But given the problems that there are with partnership 
2A 

forme of organization, it would have been impossible to 


25 
attract new management with Newburger Loeb organized as a 
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partnership. : 
I don't recall now what percentage of the equity 
in the firm that I was to have, but that -- the amount of 
percentages of equity were discussed in the meeting. 
Q Were you to be equal with Kayne? 
A No. 


Q Not in the first proposal. 


f No . | 
7) Okay. 
A And those are the important elements that I can 


think of that occurred in the discussion. 

Q Didn't you and Kayne and Muh and Frank have some 
discussion about what you would have to do in order to make 
the climate favorable for a takeover of the business? 

A T'm not sure how you mean that. If you mean it in 
the sense that I think you do, no. 

Q Well, I'll use different language. Did you and Mr. 
Kayne and Mr. Frank and Mr. Muh have any discussion about how 
you would carry forward the plans to acquire the pusiness or 
reorganize the business? 


A Yes. 


Q All right. Tell us something about those discussions|, 


A The discussio. was that the business would be re-~ 
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| organized, Mr. Kayne was going to make a pro;osal to the 
partnership that encompassed that reorganization, and Mr. 
4 | Kayne's proposal is here as an exhibit. I played no memorable 


role in the preparation of that proposal. 


6 | Q You say Kayne Exhibit H is something that emerged | 
7 | from your discussion in September or October? | 
S | MR. SILFEN: I don't think he said that at all, your | 
. | Honor. | 
10 MR. MANDEL: This is cross examination. 
i | A No, I did not testify and say that that « “erged | 
a | from our discussions. My testimony was that Mr. Kayne basically | 
i | prepared this. I don't recall making any input into it. 
is Q And what was the date of Exhibit H? 
* A I don't quickly find the date. 
” Q I don't mean from the document. I mean from your 
es ew or notes. Did you testify on direct about when Exhibit | 
- H emerged? 
” A My best recollection, and it is a guess, is that 

1] ‘ 
20 || exninit H was given to the partnership, or was given to somebody 
at in the partnership, I think perhaps it was given to Max Freund 
- | as counsel to Mr. Robert Newburger, about October of 1970. 
es 2 What part were you to have if H went into effect? 
" | A T'm sorry. T don't understand the question. You 

mean the percentage of equity or what role I would play? 

i 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


St a 


4332 


je/it/252 Risher-Cross A 288 


i, 


to 


Q Yes. What role would you play? What percentage 


| 
i 
| 
| 
3 | of equity? What capital would you contribute? 
A I said earlier I don't remember the percentage of { 


\| 
5 | equity that I would have. If you ask me to guess, I'll guess. 
6 | Ten, twelve percent. 
7 9 And what -- 
| 
S A My role would have been in corporate finance, and 
. I don't recall ever any discussions of my personally contribut + 
10 ing capital to it, but I'm sure it was expected that I would 
il nave had to play the best role I could in raising whatever 
es | capital was needed for the purchase and for the capitalization 
13 | 
| | of the new organization. 
| 
| Q Now, by this date you knew Robert Persky pretty 
| " well, didn't you? By October and November? 
| 34 | A Yes, sir. 
| 
"4 Q You were working guite closely with him, weren't | 
18 
you? | 
i 
sg | A No, I wasn't closely involved with Mr. Persky in | 
” relation to Newburger Loeb in October and November of 1970, | 
i . i 
| 
1 
° or at least as that applies to October and the first half of 
22 | 
November. 
23 
C Had you had a number of meetings with Mr. Persky | 
. 
| before the date on which Exhibit H was disclosed to the partner- 
25 | 
| ship? 
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2 | A I had \tnown Mr. Persky since 1965 or '66, I think, 


3 and Mr. Fersky had been the counsel for Risher Muh. I had a 


4 number of meetings wi. him-in matters not pertaining to 


ey) Newburprer Loeb prior vt. August of 1970: 
6 | The things that I wag working on in Newburger Loeb 


7 || as it related t» the Newburger Loeb project did not require 


8 my being involved very much with Mr. Persky. 

? Q In fact => 

10 A At that period of time. 

11 Q In fact, you introduced Persky and his law firm to 
12 | the Newburger Loeb situation, right? 

13 A That's correct. 

ny ‘6 And I now ask you specifically whether Persky and 

ag Finley Kumble were consulted or played any part in the prepara 


= | tion of i. 
| 
| 


" | A I don't know. 
8 | Q Did you have any discussions with Mr. Persky about 
sid this proposed sale of assets embodied in Kayne Exhibit H? 
” A wot that I recall. 
sae Q Where was the $750,000 going to come from? 
3 A I'mrot sure where you get $750,000. 
Q All right. Maybe I'm wrong. 
“ Look at the second page of Exhibit H. It says, “The 
. | corporation shall. have a net capital in excess of $750,000. ' 
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